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United States Court of Appeals for the 
District of Columbia 


No. 6274. 


The United States of America, ex rel. Random H. 

Gillett, Appellant, 


George H. Dern, Secretary of War, and George] E. Leach, 
Major General and Chief National Guard Bureau of the 
War Department of the United States. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 83546. 

The United States of America, ex rel. Ransom H. 

Gillett, Plaintiff, 

vs. 

George H. Dern, Secretary of War, and George} E. Leach, 
Major General and Chief National Guard Bureau of the 
War Department of the United States, Defendants. 


United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in th^ above-en¬ 
titled cause, to wit: 
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1 Petition for Writ of Mandamus . 

Filed Januarv 3, 1934. 

Supreme Court of the District of Columbia. 

At Law. 

No. 83546. 

The United States of America, ex rel. Ransom H. 

Gillett, Petitioner, 

against 

George H. Dern, Secretary of War, and George E. Leach, 
Major General and Chief National Guard Bureau of the 
War Department of the United States, Defendants. 

To the Supreme Court of the District of Columbia: 

The Petitioner herein, Ransom H. Gillett, respectfully 
shows to this Court: 

1. He is a citizen of the United States, residing at New 
Lebanon Center, Columbia County, N, Y. The Defendant 
George H. Dern is Secretary of War for the United States. 
The Defendant Major General George E. Leach is Chief of 
the National Guard Bureau in the War Department of the 
United States. Both Defendants now reside and have their 
offices in the City of Washington, D. C. 

2. Petitioner enlisted in the New York National Guard 
in 1900 and served continuously until 1914. He re-enlisted 
as a Private in the Armv of the United States on or about 
January 1, 1918; was assigned to the 27th (New York 
National Guard) Division and detailed to duty at the 2nd 
Officers’ Training Camp at Spartanburg, S. C.; was com¬ 
missioned Major and assigned to duty in command of the 
1st Battalion, 106th Infantry, 27th Division, A. E. F. on 
or about April 1, 1918; proceeded over-seas in command 
of that, unit, was wounded in action during the assault on 

the Hindenberg line in front of Ronssov, France, 

2 September 29, 1918; remained in hospital in France 
and afterwards in England until on or about Jan¬ 
uary 1, 1919, when he was returned to duty and assigned 
to command the 3d Battalion, 106th Infantry, 27th Divi- 
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sion, A. E. F., then stationed near Le Mans, France; re¬ 
turned to the United States in command of tliat unit and 
was finally honorably discharged from the Army of the 
United States at Camp Upton, N. Y., on or ab^ut April 1, 
1919, with the rank of Major. | 

3. Thereafter he was appointed Colonel of llnfantry in 
the National Guard of the State of New York in May, 1919, 
pursuant to the provisions of Article 4 (Secfe. 70-86) of 
the Military Law of the said State (as amended). On 
February 3, 1920, after passing the prescribed physical 
and mental examination for Federal recognition under the 
National Defense Act (Secs. 74 and 75, Act of June 3, 
1916; 32 U. S. C. Secs. 111-113), such Federal recognition 
was extended to your Petitioner as a Colonel of Infantry 
in the New York National Guard by the Militia Bureau in 
the War Department of the United States. 

4. March 9, 1921, something over a year later, Petitioner 
was awarded compensation by the Bureau of War Risk 
Insurance of the U. S. Treasury Department frbm the date 
of discharge from the Army of the United Spates afore¬ 
said, (viz: April 12, 1919), pursuant to the Act of October 
6, 1917; qualifying for such award by virtue bf gun shot 
wounds and other disabilities sustained in action on Sep¬ 
tember 29, 1918 as aforesaid. 

5. On June 10, 1921, he was commissioned Colonel in 
the Officers’ Reserve Corps in the Army of the United 
States, pursuant to the provisions of Sec. 37 of the National 
Defense Act (10 U. S. C. Secs. 351, etc.), which said Com¬ 
mission is recorded in the Office of the Adjutant General 
of the Army in Washington, on July 8, 1921. 

6. On July 6, 1926, he was promoted to the rank 
3 of Brigadier General of the Line in the National 
Guard of the State of New York by the Governor of 
that State, pursuant to the provisions of Article 4 of the 
Military Law thereof. Thereafter he took the prescribed 
mental and physical examination provided for by Sec. 75 
of the National Defense Act (38 U. S. C. Sec. 113) and 
Federal recognition was accorded to him as such Brigadier 
General by the Militia Bureau in the War Department, and 
on February 2, 1927, he was duly commissioned a Briga¬ 
dier General in the Officers’ Reserve Corps of the Army 
of the United States by the President of the United States 
by and with the advice and consent of the Sepate of the 
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United States pursuant to Sec. 37 of the National Defense 
Act. (10 U. S. C. Secs. 351, &c.) 

7. At the time Federal recognition was so accorded your 
Petitioner, he was receiving compensation from the U. S. 
Veterans’ Bureau as set forth in Par. 4 above. 

8. On June 7, 1928, and while your Petitioner was act¬ 
ing as a Federally recognized Brigadier General of the 
Line in the New York National Guard under Federal recog¬ 
nition extended to him pursuant to the National Defense 
Act as aforesaid, he was placed on the Emergency Officers’ 
Retired List, pursuant to the provisions of the Act of May 
24, 1928 (45 Stat. 736; 38 U. S. C. 581 and 582), and since 
that time and up to the present time has been and is now 
receiving the retired pay of a Major pursuant to the pro¬ 
visions of said Act from the United States Veterans’ Bu¬ 
reau. 

9. On July 24, 1928, and after your Petitioner’s name 
was placed on the Emergency Officers’ Retired List, the 
Comptroller General of the United States issued a ruling 
that Officers drawing retired pay under the provisions of 

the said Emergency Officers’ Retired Act (Act of 
4 May 24, 1928; 38 U. S. C. 581), were entitled, in 
addition to their retired pay, to the pay and allow¬ 
ances prescribed for Federally recognized National Guard 
Officers under the provisions of the Pay Readjustment Act 
and the National Defense Act hereinbefore referred to. 

10. From the date when your Petitioner was first com- 

m/ 

missioned a Colonel in the New York National Guard and 
accorded Federal recognition down to and including the 
date he was commissioned Brigadier General as aforesaid, 
in addition to the compensation he was paid by the Bureau 
of War Risk Insurance in the Treasury Department of the 
United States and afterwards by the United States Vet¬ 
erans’'Bureau, he was, from time to time, paid the Armory 
Drill pay and the Field Training pay and allowances di¬ 
rected to be paid to Federally recognized National Guard 
Officers pursuant to Secs. 67, 94 and 109 of the National 
Defense Act (32 U. S. C. Secs. 21, 22, 143 and 144) at the 
rates prescribed by the Pay Readjustment Act (Act of 
June 10, 1922, as amended; 37 U. S. C. Secs. 23 and cog¬ 
nate Sections) as and when such pay and allowances be¬ 
came due and payable by reason of your Petitioner’s serv¬ 
ice in the National Guard of the State of New York. 
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11. On March 4, 1933, the Appropriation Bill for the 
Military and non-Militarv activities of the Whr Depart¬ 
ment for the fiscal year ending June 30, 1934, anti for other 
purposes, was approved and became a Law, bf?ing H. R. 
14199, 72nd Congress, Public Number 441, whicjh said Ap¬ 
propriation Bill, after appropriating certain rboneys out 
of the United States Treasury not otherwise appropriated 
for arming, equipping and training the National Guards 
of the several States, contained the following limitations 
upon the use of the money so appropriated: 

I 

“No part of the appropriations made in thijs Act shall 
be available for pay, allowances, or traveling or other 
5 expenses of any officer or enlisted man of the Na¬ 
tional Guard who may be drawing a pension, disa¬ 
bility allowance, disability compensation, or Retired pay 
from the Government of the United States: provided, That 
nothing in this provision shall be so construed as to pre¬ 
vent the application of funds herein contained to the pay, 
allowances, or traveling expenses of any officer or enlisted 
man of the National Guard who may surrendei* said pen¬ 
sion, disability allowance, disability compensation, or re¬ 
tired pay for the period of his service in tfje National 
Guard; provided further, That present Adjutants General 
who may be drawing such emoluments may be continued 
in a Federally recognized status without pay under this 
Act.” 

12. March 4, 1933, the 72nd Congress ceased io exist and 
thereafter, and on March 20, 1933, the 73rc). Congress 
passed the so-called Economy Act, being H. R.j2820, Pub¬ 
lic No. 2, 48 Stat. — (Title 38, U. S. C., Sec. 701 &c.), pro¬ 
viding that your Petitioner and others similarly situated 
should continue to receive retired pay under j the Emer¬ 
gency Officers’ Retired Act before mentioned. | Late** and 
on or about July 1, 1933, as your Petitioner i]s informed 
and believes, the President of the United States, acting 
pursuant to the authority vested in him by the provisions 
of the Economy Act, directed that the pay and allowances 
for National Guard Officers and men of the seyeral States 
should be reduced to the amount of money whi^h would be 
sufficient for such pay and allowances for 36 Arjnory Drills 
only instead of the 48 drills prescribed by tlje National 
Defense Act. 
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13. Upon information and belief, your Petitioner shows 
that sometime prior to April 28, 1933 (and on or about 
March 24, 1933), the Defendant Major General George E. 
Leach issued his direction or order to the Adjutants Gen¬ 
eral of the several States, including the Adjutant General 
of the State of New York, directing that any Officer or 
enlisted man of the New York National Guard who was 
receiving a Federal pension, disability allowance, disability 

compensation or retired pay must either surrender 
G such pension, disability allowance, disability com¬ 
pensation or retired pay for the period of their 
service in the National Guard of the State of New York, 
during the fiscal year 1934, or “be eliminated from the 
National Guard.’’ 

14. Pursuant to such direction and on April 28, 1933, 
the Adjutant General of the State of New York issued an 
Order to the New York National Guard, wherein he di¬ 
rected (in substance), that Officers and enlisted men of 
the New York National Guard who were receiving pen¬ 
sions, disability allowance, disability compensation or re¬ 
tired pay should either surrender such emoluments for the 
period of their service in the New York National Guard 
during the fiscal year 1933-1934 or “be eliminated from 
the National Guard.” 

15. On May 1, 1933, Defendant Major General George 
E. Leach notified and informed the Adjutant General of 
the State of New York that officers or enlisted men in the 
National Guard of the State of New York drawing a pen¬ 
sion, disability allowance, disability compensation or re¬ 
tired pay might not retain their Federal recognition in the 
National Guard of the State of New York without Armory 
and Field training pay, with the one exception of the then 
Adjutants-General (that is, as of March 4, 1933, date of 
1934 Appropriation Act) nor might such Officers be trans¬ 
ferred to the National Guard Reserve, basing that ruling 
as Petitioner is informed and believes, upon that provision 
in the Army Appropriation Act for 1933-1934 (H. R. 14199, 
72nd Congress, Public No. 441), which reads as follows: 

“Provided further that present Adjutants General who 
may be drawing such emoluments (i. e. pension, disability 
allowance, disability compensation or retired pay), may be 
continued in a Federally recognized status without pay 
under this Act.” 
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16. May 12, 1933, your Petitioner filed with the Com¬ 
mander in Chief of the National Guard of the State 

7 of New York, his Excellency, the Honorable Herbert 
F. Lehman, a protest, in writing, and a Request that 

so much of the Order of the Adjutant General <j>f the State 
of New York dated April 28, 1933, and hereinabove re¬ 
ferred to as directed and ordered your Petitioner to either 
surrender his retired pay under the Emergency Officers’ 
Retired Act or “be eliminated” from the Natijonal Guard 
of the State of New York be rescinded. 

A copy of that protest is annexed hereto, marked A. 

Briefly stated, your Petitioner’s protest and Request was 
based upon the ground that the Military Law fif the State 
of New York provided the only method whereby your Re¬ 
lator might be “eliminated” from the National Guard of 
the State of New York in the event that your Relator did 
not voluntarily resign his Commission (which he did not 
then and does not now choose to do), and ffirther upon 
the ground that the direction of the Defendant Major Gen¬ 
eral George E. Leach to the Adjutant General qf the State 
of New York to the effect that Petitioner antji other Na¬ 
tional Guard Officers similarly situated must! be “elimi¬ 
nated” from the National Guard of the State ofc New York 
unless they surrendered their retired pay wfis an ultra 
vires act and an infringement upon the constitutional rights 
of the State of New York to appoint the Officers of its 
Militia as guaranteed under Clause 18 of Section 8 of 
Article I of the Constitution of the United jStates, and 
further was contrary to the intent and meaning of Sec. 74 
of the National Defense Act (32 U. S. C. lllj) which ex¬ 
pressly includes retired Officers as being eligible for Com¬ 
missions as Officers in the National Guards of; the several 
States. 

On information and belief, your Petitioner shows that 
the communication just above referred to was referred by 
the Governor of the State of New York to the Honorable 
John J. Bennett, Jr., the Attorney General of the State of 
New York, for Opinion, and no action has been taken 

8 in relation to said protest, so far as your Petitioner 
is aware, up to the time this Petition is (verified. 

17. On May 12, 1933, your Petitioner addressed a letter 
to the Defendant Major General George E. Legch, protest¬ 
ing his directions and orders, to the effect that your Peti- 
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tioner should either surrender his retired pay under the 
Emergency Officers’ Retired Act or “be eliminated” from 
the National Guard of the State of New York on substan¬ 
tially the same grounds, and further offering to surrender 
all claim to Armory Drill pay or to Field Training Pay 
and allowances as a Brigadier General of the Line in the 
National Guard of the State of New York for the fiscal 

vear 1934. 

•/ 

A copy of the letter is hereto annexed, marked B. Refer¬ 
ence is made to it as an enclosure in letter A mentioned in 
Par. 16 above. 

18. On or about May 26, 1933, as your Petitioner is in¬ 
formed and believes, the Judge Advocate General of the 
Army rendered his Opinion, in writing, to the Adjutant 
General of the Army, to the effect that the ruling of the 
Defendant Major General George E. Leach that any Officer 
or enlisted man of the National Guard who might be draw¬ 
ing a pension, disability allowance, disability compensa¬ 
tion or retired pay from the Government of the United 
States must (a) be eliminated from the National Guard 
during the fiscal year, 1934, or (b) must surrender such 
emoluments for the period of their service in the National 
Guard during the fiscal year 1934, was “legal and proper” 
under the provisions of the Army Appropriation Bill for 
the fiscal year ending June 30, 1934, and hereinabove re¬ 
ferred to. 

A copy of that Opinion is annexed, marked C. 

19. On June 15, 1933, the National Defense Act was 
amended and the National Guard of the United 

9 States was created. By Section 5 of the said Act 
of June 15, 1933 (32 U. S. C. Sec. 4, 4-a and 4-b), 
Sec. 58 of the National Defense Act (32 U. S. C. Sec. 4) 
was amended to provide, among other things, that the Na¬ 
tional Guard of the United States, established by the said 
Act of June 15, 1933, should be a reserve component of the 
Army of the United States, and should consist of those 
Federally recognized National Guard units and organiza¬ 
tions and Officers of the National Guards of the several 
States \vho had been theretofore appointed, and further 
providing that Officers of the National Guard who were 
in a Federal- recognized status on the date of the approval 
of the Act (viz: June 15, 1933), should take the oath of 
office, and should be appointed in the National Guard of 
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the United States in tlie same grade and branch without 
further examination other than physical, within a time 
limit to be fixed by the President, and should,! in the in- 
terim, continue to enjoy all the rights and benefits and 
privileges conferred by the National Defence Act as 
amended by the Act of June 15, 1933 (Sec. 11,1 C. 87 Act 
of June 15, 1933; 32 U. S. C. Sec. 113-a). On information 
and belief, your Petitioner shows that no such time limit 
as provided for in the Act for physical examination has 
been prescribed by the President. 

20. On June 15, 1933, your Petitioner was in a! Federally 
recognized status as a Brigadier General of the ^ine of the 
National Guard of the State of New York, anj was and 
is entitled to be appointed in the National Gutird of the 
United States in the same grade and branch witlnput further 
examination, other than physical, within the time limit to 
be fixed by the President, and pending such physical ex¬ 
amination is entitled to continue in a Federally recognized 
status as a Brigadier General of the Line of tlie National 
Guard of the State of New York, pursuant to thej provisions 
of the National Defense Act and of the Military [Law of the 
State of New York in such case made anqt provided. 
10 21. On July 11, 1933, as your Petitioner is in¬ 

formed and believes, Defendant Major General 
George E. Leach informed the Adjutant General of the 
State of New York by telegram that in view of tlie require¬ 
ments of the Appropriation Bill for the fiscal vear ending 
June 30, 1934, and the Decision of the Judg^ Advocate 
General hereinabove referred to, Federal recognition of 
your Petitioner must cease as of June 30, 1933 hnd further 
stating that a request from the Adjutant General of the 
State of New York to Defendant Major General George E. 
Leach for withdrawal of Federal recognition jfrom your 
Petitioner as of June 30, 1933, would enable lyour Peti¬ 
tioner to remain in the National Guard of the Sljate of New 
York without Federal recognition; and furtheij that your 
Petitioner could not retain Federal recognition without 

pay- # I 

July 13, 1933, as Petitioner is informed and believes, the 
Adjutant General of the State of New York declined to re¬ 
quest Defendant Major General George E. Leabh to with¬ 
draw Federal recognition from your Petitioner dnd on July 
13, 1933, said Defendant Major General Georgy E. Leach 
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notified your Petitioner, and, as Petitioner is informed and 
believes, the Adjutant General of the State of New York, 
that your Petitioner’s status as Federally recognized 
Brigadier General of the Line of the National Guard of 
New York was terminated as of June 30, 1933, on account 
of the Economy Act approved March 30, 1933, and herein¬ 
above referred to. 

23. Your Petitioner further respectfully shows that on 
or about July 24,1933, Defendant Major General George E. 
Leach acting pursuant to the directions of the Defendant 
George E. Dern, Secretary of War of the United States, 
notified the Adjutant General of the State of New York 
(and, as your Petitioner is informed and believes, the 

Adjutants General of all the other States of the 

11 Union and the District of Columbia), that during the 

fiscal year ending June 30, 1934, Federally recog¬ 
nized National Guard Officers and men should be paid for 
only 36 drills instead of the 48 drills directed to be held by 
Sec. 92 of the National Defense Act (32 U. S. C. 62) but 
that all of the 48 drills held during the said fiscal year, 
pursuant to the provisions of the National Defense Act, 
whether for Federal pay or not, must be reported in the 
usual manner to the appropriate officials in the War De¬ 
partment!, the report to show for which of the drills Fed¬ 
eral pay was claimed; all pursuant to an Executive Order 
of the President issued pursuant to the provisions of the 
Economy Act hereinbefore mentioned. 

24. Written demand has been made by your Petitioner 
upon the Defendant Major General George E. Leach that 
he rescind his action in terminating Federal recognition 
heretofore accorded to your Petitioner on July 6, 1926, and 
again extended to him by Law on June 15, 1933, and to ex¬ 
tend to your Petitioner Federal recognition as a Brigadier 
General of the Line in the National Guard of the United 
States, and in the National Guard of the State of New 
York, pursuant to the provisions of the National Defense 
Act, all of which the said Defendant Major General George 
E. Leach has failed, neglected and refused to do; in which 
refusal Defendant George H. Dern, the Secretary of War, 
concurred after the same demand had been made upon him. 

25. On August 1,1933, the Adjutant General of the Army 
notified your Petitioner that the Federal recognition ac¬ 
corded your Petitioner as a Brigadier General of the Line 
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in the New York National Guard on October 2$, 1926, had 
been withdrawn, your Petitioner’s status as a Brigadier 
General in the Officers’ Reserve Corps of the XJijiited States 
Army had automatically terminated on June 30, 1933, and 
that your Petitioner was no longer a commissioned officer 
in the said Officers’ Reserve Corps. 

12 26. Under date of August 15, 1933,; Defendant 

Major General George E. Leach again Notified the 
Adjutant General of the State of New York that Federal 
recognition of your Petitioner as a Brigadier | General of 
the Line of the active National Guard of Ne\V York was 
terminated June 30, 1933, on account of the provisions of 
the Appropriation Act approved March 4, 19^3, and that 
the notice to the same effect theretofore given! dated July 
13, 1933 wherein the ground for withdrawal | of Federal 
recognition was based on the provisions of the so-called 
Economy Act was cancelled. 

27. Your Petitioner is wholly without reniedy in the 
premises, unless a Writ of Mandamus be granted herein. 

28. Both Defendants named herein have ful| power and 
authority under the Statutes in such case made and pro¬ 
vided to extend Federal recognition to your petitioner as 
herein prayed for. 

Wherefore, Your Petitioner prays the Rule apd Order of 
this Court directed to the Defendants George H. Dern, the 
Secretary of War for the United States and to Major Gen¬ 
eral George E. Leach, Chief of the National; Guard Bu¬ 
reau in the War Department of the United States, direct¬ 
ing them or either of them to Show Cause befo re this Hon¬ 
orable Court at a time and place to be fixed by the Court, 
why a Writ of Mandamus should not issue directing them 
to forthwith rescind their act of withdrawing Federal 
recognition under the National Defense Act fropi your Peti¬ 
tioner and further directing them to restorej your Peti¬ 
tioner to a Federally recognized status as Brigadier Gen¬ 
eral of the Line in the National Guard of the State of New 
York as of June 30, 1933, as by Statute in sucji case made 
and provided, and for such other and further relief as to 
the Court may seem just, right and proper. 

RANSOM H. QILLETT. 

ARTHUR HELLEN, 

Atty. for Relator. 

Dated Albany, N. Y., December 11, 1933. | 

3—6274a 


12 


UNITED STATES EX REL. R. H. GILLETT VS. 


13 State of New York, 

. County of Albany, 

City of Albany, ss: 

Ransom H. Gillett, being duly sworn, says lie is the Peti¬ 
tioner in this action; that he has read over the foregoing 
Petition and knows the contents thereof, and the same is 
true to the knowledge of Deponent, except as to the matters 
therein stated to be alleged on information and belief, and 
that as to those matters he believes it to be true. 

RANSOM H. GILLETT. 

Sworn to before me December 11, 1933. 

[seal.] HELEN W. FINCH, 

Notary Public, Albany County . 

A. 

May 12, 1933. 

To the Commander in Chief (Thru Channel): 

Subject: G. 0. 10, A. G. 0., April 28, 1933. 

1. Paragraph 5, G. 0. 10, A. G. 0., April 28, 1933, reads 
in part as follows: 4 ‘Members of the New York National 
Guard who receive a Pension, disability allowance, or dis¬ 
ability compensation, and desire to remain in the New York 
National Guard will immediately prepare and transmit a 
statement as follows 

Then follows a form which in effect states that the Officer 
or enlisted man elects to surrender his retired pay under 
the Disabilitv Emergencv Officers Retired Act, or other 
compensation paid by the U. S. Veterans Bureau. 

2. Paragraph 6, G. 0. 10, A. G. 0., April 28, 1933, reads 

as follows: “Appropriate action will be taken in the 

14 cases of the members of the New York National 
Ghard who are receiving Federal Pension, disability 

allowance, disability compensation or retired pay, but who 
do not desire to surrender same, with a view to their 
elimination from the New York National Guard before 
May 31, 1933.” 

I do not desire to surrender my Commission as Brigadier 
General in the New York National Guard, and I respect¬ 
fully protest that I ought not to be compelled to waive or 
surrender the retired pay I am receiving under the provi- 
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sions of the Emergency Officers Retired Act,! a Federal 
Statute in order to retain it. 

3. I respectfully show that the fact that I am drawing re¬ 

tired pay under the Federal Statute hereinbefore cited is 
not ground for my 4 4 elimination ’ ’ from the Ne^ York Na¬ 
tional Guard before May 31, 1933. j 

4. I further respectfully show that Sectionsj 80 and 82 

of the Military Law, S. N. Y., provide the sole hiethod and 
prescribe the only grounds under or upon whibh I may be 
discharged or eliminated from the New York National 
Guard. j 

5. I attach hereto a letter I am sending to tjhe Chief of 
the Militia Bureau in the U. S. War Department, protest¬ 
ing the interpretation put upon that provision j)f the U. S. 
Army Appropriation Bill (H. R. 14199) which directs that 
none of the money appropriated by the Bill sliall be used 
for the pay, allowances, &c. of an Officer in the Federally 
recognized National Guard who is drawing retired pay as 
I am. 

6. I am moved to protest to the Militia Bureau on my 
own account, for the reason that I firmly believe the inter¬ 
pretation put upon the present Army Appropriation Bill 
by the War Department is a direct invasion of the Constitu¬ 
tional right of this or any other State to appoint 

15 Officers of its Militia, which right is guaranteed to 
the several States by Article 1, Section $, Clause 18, 
of the Federal Constitution. 

It is elementary that the power of appointment carries 
with it the power of removal by the appointing power or 
Officers, and by that power or Officer only, ancj I feel that 
the action of the War Department in construing an Act of 
Congress as they have in this instance is unwarranted and 
unconstitutional in that the War Department i$ seeking to 
do indirectly what neither the War Departmlent nor the 
Congress might do directly. 

7. I respectfully request that so much of G. 0.10, A. G. 0., 
April 28, 1933, as directs me to surrender the j retired pay 
I am receiving by virtue of the Disability Emergency Offi¬ 
cers Retired Act be rescinded. 

BANSOM H. GILLETT, 

Brigadie{ General. 
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B. 

War Dept., J. A. G. 0. 

May 26, 1933. 

To the Adjutant General: 

1. By letter to the Chief, Militia Bureau, dated May 10, 

1933, and referred here for opinion, the Adjutant General 
of the State of Ohio questions the legality of certain in¬ 
structions issued by the Bureau for the purpose of carrying 
into effect a provision contained in the Act making appro¬ 
priations for the War Department for the fiscal year end¬ 
ing* June 30, 1934. Public No. 441, 72nd Congress. That 
provision restricts the use of the appropriation as follows: 

“No part of the appropriations made in this Act shall 
be available for pay, allowances, or traveling or other ex- 
jDenses of any officer or enlisted man of the National Guard 
who may be drawing a pension, disability allowance, dis¬ 
ability compensation, or retired pay from the government 
of the United States: Provided, That nothing in this pro¬ 
vision shall be so construed as to prevent application of 
funds herein contained to the pay, allowances, or traveling 
expenses of any officer or enlisted man of the National 
Guard who may surrender said pension, disability allow¬ 
ance, disability compensation, or retired pay for the period 
of his service in the National Guard; Provided further, 
That present Adjutants General who may be drawing such 
emoluments may be continued in a federally recognized 
status without pay under this act.” 

16 (1st Ind., A. G. 011 (5-10-33) Misc., May 20, 1933.) 

2. The construction put upon this legislation by the 
Militia Bureau, and embodied in its instructions to the 
Adjutants General of the several States is that such officers 
and enlisted men must either 

a. Be eliminated from the National Guard during the 
fiscal vear 1934, or 

m/ f 

b. Must surrender such emoluments for the period of 
their service in the National Guard during the fiscal year 

1934. 

Such a construction appears to be warranted, not upon 
the theory that a failure to appropriate for an office va- 
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cates it, but because an officer or enlisted man of the Na- 
tional Guard, denied compensation by a condition which the 
Congress has ordained shall deprive him of it,| may not con¬ 
tinue to be recognized as eligible in the only National Guard 
the Congress has authorized and to which it Ijas given fed¬ 
eral recognition, i. e., a National Guard thb members of 
which “ shall receive compensation from Federal appro¬ 
priations.’ ’ Under the terms of Section 61 of the National 
Defense Act, approved June 3, 1916, as amended, the States 
are prohibited in time of peace from maintaining troops 
other than those therein “authorized” which prohibition 
in the opinion of this office is clearly an exercise by the 
Congress of the express power set forth in Section 8, Arti¬ 
cle I of the Constitution “to provide for organizing 
* * * the Militia * * j 

There is thus no legal sanction for the maintenance by 
the States of any National Guard the members of which 
may not be compensated from Federal appropriations. 

3. The terms of the final proviso of the legislation in 
question, as well as the discussion contained In the printed 
hearings negative any theory that the embodiment of this 
provision in the Appropriations Act was intended to amend 
the National Defense Act so as to permit the states to 
maintain a class of officers or troops other than those 
therein authorized. The final proviso except^ “Adjutants 
General” from the operation of the Act, but applies it to 
all other National Guard personnel by providing that 
“present Adjutants General who may be drawing such 
emoluments may be continued in a federally recognized 
status without pay under this act.” 

“Expressio unius est exclusio alterius” 

4. An additional objection raised by the Adjutant Gen¬ 
eral of Ohio to the instructions issued by thje Militia Bu¬ 
reau is that they appear to be contrary to that portion of 
Section 8, Article I of the Constitution which reserves to 
the States the power to appoint officers in th^ militia. To 
this objection the obvious answer is that this power may 
only be exercised by the appointment as officers, of persons 
who are eligible to be members of such militija as the Con¬ 
gress, under the same section of the Constitution has made 
provision to organize, which it has organized,! and to which 
it has accorded federal recognition under the National De¬ 
fense Act. This principle may — said to hav^ been first es- 
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tablished by the Supreme Court in Houston v. Moore, 5 
Wheat. 1. 

5. This office is of the opinion that the instructions issued 
by the Militia Bureau to carry out the intent of Congress, 
as set forth in the above quoted provision of the Act 

17 making appropriations for the War Department for 
the fiscal year ending June 30, 1934, are legal and 

proper in the accomplishment of that purpose. Concur¬ 
rence in the views of the Chief of the Militia Bureau and 
of The Judge Advocate on duty in his office, in this respect 
is therefore expressed. 

For The Judge Advocate General: 

(S.) W. A. GRAHAM, 

Colonel, J. A. G. D., Chief of Section. 

C. 

May 12, 1933. 

Gen. George E. Leach, 

Militia Bureau, 

Washington, D. C. 

My dear General Leach : 

I am in receipt of G. 0. 10, A. G. 0., N. G. N. Y., April 
28, 1933, which in effect directs me under the provisions of 
the Army Appropriation Act (H. R. 14199) making appro¬ 
priations for Military and non-Military activities of the 
War Department, for the fiscal year ending June 30, 1934, 
to either (a) be eliminated from the New York National 
Guard, or (b) surrender the retired pay I am drawing- 
under the terms of the Emergency Officers Retired Act. 

I have written the Commander in Chief of the National 
Guard of the State of New York, as per copy hereto at¬ 
tached, stating that I do not care to resign my Commission 
in the National Guard of the State of New York, and I am 
writing you to protest against withdrawal of Federal recog¬ 
nition of my Commission as a Brigadier General of the 
New York National Guard, upon the ground that no such 
authority is invested in the War Department by the Army 
Appropriation Bill just referred to. 

i All that the Army Appropriation Bill (II. R. 

18 14199) provides is that no officer or enlisted man in 
the National Guard drawing retired pay from the 

Federal Government may draw pay, allowances, or travel- 
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ing or other expenses from the money appropriated pur¬ 
suant to the said Act. 

I do not question the authority of the Congrejss to make 
that provision, but I do challenge the authority of the 
United States War Department to require my “elimina¬ 
tion” from the New York National Guard, or to withdraw 
Federal recognition of the Commission I hojld therein, 
solely because I am drawing retired pay. 

I would call your attention to the fact tha'; under 41 
Statutes 781 (Section 111, Title 32, U. S. C. A.), retired 
Officers of the Regular Army are listed among the classes 
from which shall be selected Officers for the Federalized 
National Guard. 

I would further call your attention to the f^ct that the 
Military Law of the State of New York provides only the 
following methods by which Officers may be “eliminated” 
from the National Guard: 

(a) One is by resignation (Sec. 78, M. L., S.J N. Y.). 

(b) Bv reaching the age limit of 64 vears (Sec. 79, 

M. L., S*. N. Y.). ^ " * j 

(c) After examination as to fitness for service!by a Board 
of three Officers senior in rank to the Officer wjiose fitness 
for service is under examination (Sec. 80, M. Li. S. N. Y.). 

(d) By being absent without leave for three nionths (Sec. 

81, M. L. S. N. Y.). | 

I would further call your attention to the fact] that under 
Section 62, Military Law, State of New York,! a Commis¬ 
sioned Officer can not be removed from office [without his 
consent, except by the Senate of the State, upon the recom¬ 
mendation of the Governor, the sentence of a Gen- 
19 eral Court Martial, or by one of the methods here¬ 
inabove indicated. 

The only authority in the Federal Government to vacate 
Commissions in the National Guard (i. e. withdraw Federal 
recognition of a State Commission), is found in Section 77, 
Chap. 134, Act of June 3, 1916, as amended (Sec. 114, Title 
32, U. S. C. A.). The fact that the incumbent dijaws retired 
pay is not one of the disabilities necessitating! or author¬ 
izing such withdrawal. 

The Section provides that after an examination by a 
Board of three Officers senior in rank to the Olfficer whose 
fitness for service is under investigation, such Officer may 
be removed where his moral character, capacity, and gen- 
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eral fitness for service mav be found wanting-. Absence 

4> 

without leave for three months, the recommendation of the 
Efficiency Board, or pursuant to a sentence of'Court Mar¬ 
tial are the only other grounds upon which the War Depart¬ 
ment may withdraw Federal recognition of the Commission 
of a National Guard Officer. 

Furthermore, the National Defense Act provides that an 
officer who for any reason desires to give up active service, 
may be placed in the Reserve List (see 39 Stat. 202; Sec. 
114, Title 32, U. S. C. A.), whereas the ruling, as I take it, 
of the Militia Bureau, is that no Commissioned Officer draw¬ 
ing retired pay as I am, may even get off the active list and 
fo into the Reserves. 

I am moved to this protest through the feeling that the 
ruling of the Militia Bureau which gave rise to G. 0. 10, 
A. G. 0., N. G. N. Y., above referred to, is based upon a 
misconstruction of the provisions of the Army Appropria¬ 
tion Bill, which you will note merely provides that Officers 
situated as I am may not draw pay under the present 
Appropriation Bill. 

I respectfully urge that such a direction by Congress does 
not authorize the War Department to direct the several 
States to forthwith “eliminate all Officers drawing retired 
pay from their several National Guard establish- 
20 ments nor does it authorize the War Department to 
withdraw Federal recognition from the Officers af¬ 
fected and deny them the right to serve in the Reserve 
Corps. 

I hope that there will be a re-consideration on the part of 
the Bureau, and that the retired Officers who are now active 
in the National Guards of their several States may be per¬ 
mitted to continue to function as Federally recognized 
National Guard Officers without drawing pay from the 
Federal Government. 

My personal feeling is that this matter is of such vital 
importance to the continuance of the State National Guard 
establishment as to require the question to be tested out 
in the Courts in the event such modification may not be had. 
Very truly yours, 

RANSOM H. GILLETT. 

RHG :HWF 
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Rule to Show Cause. 

Filed January 3, 1934. I 

# * * * * # j * 

Ex Parte: Application of Ransom H. Gillett for 

Mandamus. 

On readme; the dulv verified Petition of Random H. Gil- 
lett, filed herein, for a Writ of Mandamus, it is 

Ordered, adjudged and decreed that Hon. George H. 
Bern, the Secretary of War of the United States, and 
Major General George E. Leach, Chief of th|e National 
Guard Bureau in the War Department of the United States, 
be and appear before this Court on the 16th ddv of Janu¬ 
ary, 1934, to show cause if any they have, why .Mandamus 
should not be awarded against them, the said Hion. George 
H. Bern, the Secretary of War of the United States, and 
the said Major General George E. Leach, Cljiief of the 
National Guard Bureau in the War Department of the 
United States, or either of them, commanding them to forth¬ 
with rescind their and each of their act or acts in 
21 withdrawing Federal recognition under the National 
Defense Act as a Brigadier General of the Line in the 
National Guard of the State of New York from Ransom H. 
Gillett, the Petitioner herein, and further directing and 
ordering them to forthwith and immediately restore Fed¬ 
eral recognition to the said Petitioner, Ransomj H. Gillett, 
as Brigadier General of the Line in the National Guard of 
the State of New York, pursuant to the provisions of the 
Statute in such case made and provided. 

Dated Washington, D. C., January 3, 1934. 

JESSE C. ADKINSj 
Justice, Supreme Court, 

District of Columbia. 

Marshal 1 s Return. 

Served a copy of the within rule on the within named 
George H. Dern, Secretary of War and Georg<b E. Leach, 
Major General, each personally. 1-3-34. 

EDGAR C. SNYDER^ 

U. S. Marshal in and for the 

Dist. of Columbia, 
By C. W. COWLEY, 

K. | 

Deputy U. S. Marshal. 
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Answer to Petition and Rule to Show Cause. 
Filed January 30, 1934. 


Now come the respondents, George H. Dern, Secretary 
of War, and George E. Leach, Major General and Chief of 
the National Guard Bureau of the War Department of the 
United States, now and at all times saving and reserving 
unto themselves, all exceptions to the many imperfections, 
uncertainties and defects in the petition for the writ of 
mandamus filed herein, and reserving unto themselves all 
benefits of the lack of jurisdiction of the Court appearing 
on the face of said petition to grant the relief prayed; and 
the lack of jurisdiction of the Court to direct the respond- 
ents as Secretary of War and as Chief of the Na- 
22 tional Guard Bureau of the War Department, respec¬ 
tively, to perform the acts in question, and relying 
on the same as if demurrer had been specifically interposed, 
for answer to said petition and return to the rule to show 
cause, or so much thereof as is material for them to answer, 
answering say: 

1. The respondents admit the averments contained in 
paragraph 1 of said petition except the averment as to the 
residence of the petitioner, as to which the respondents 
have no information sufficient to form a belief, and, if such 
averments are material for the consideration of the pres¬ 
ent proceedings, the respondents demand strict proof 
thereof. 

2. As to the averments contained in paragraph 2 of said 
petition the respondents admit that the petitioner enlisted 
in the New York National Guard in 1900 and served con¬ 
tinuously in said National Guard until March 16, 1914; 
that the petitioner enlisted as a private in the United States 
Army January 17, 1918 to May 5, 1918; that on May 6, 
1918 he accepted a commission of Major of Infantry, Na¬ 
tional Guard, and served as such until honorably discharged 
April 1, 1919; that except as hereinbefore specifically ad¬ 
mitted the respondents have no knowledge or information 
sufficient to form a belief respecting the allegations of fact 
contained in paragraph 2 of the petition herein and, if such 
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allegations are material for consideration in tike presenf 
proceedings, they demand strict proof thereof, i 

3. The respondents admit the averments contained in 
paragraph 3 of said petition. 

4. The respondents have no knowledge or information 
sufficient to form a belief respecting the allegations of fact 
contained in paragraph 4 of said petition, and, if such al¬ 
legations are material for consideration in the present pro¬ 
ceedings, they demand strict proof thereof. 

23 5. As to the averments contained in paragraph 5 
of said petition the respondents admit th^t the peti¬ 
tioner was appointed a Colonel in the Officers Reserve 
Corps in the Army of the United States on May j9, 1921. 

6. The respondents admit the averments cointained in 
paragraph 6 of said petition. 

7. The respondents have no knowledge or information 
sufficient to form a belief respecting the allegations of fact 
contained in paragraph 7 of said petition and, if such al¬ 
legations are material for the consideration in the present 
proceedings, they demand strict proof thereof. 

8. The respondents admit the allegations oit fact con¬ 
tained in paragraph 8 of said petition. 

9. The respondents admit that the allegations of fact 
contained in paragraph 9 of said petition, the decision 
referred to being published in 9th Comptroller' General’s 
Decisions, page 17. 

10. The respondents aver that they have no knowledge or 
information sufficient to form a belief respecting the allega¬ 
tions of fact contained in paragraph 10 of said petition and, 
if such allegations are material for consideration in the 
present proceedings, they demand strict proof thereof. 

11. The respondents admit the allegations pf fact con¬ 
tained in paragraph 11 of said petition. 

12. The respondents admit the allegations bf fact con¬ 
tained in paragraph 12 of said petition. 

13. The respondents admit the allegations Pf fact con¬ 
tained in paragraph 13 of said petition, except the date 
of directive therein alleged as being on or about March 24, 
1933, which date is denied and the respondents aver the 

correct date to be March 14, 1933. j 

24 14. The respondents aver that they haye no knowl¬ 
edge or information sufficient to form a belief re¬ 
specting the allegations of fact contained in paragraph 14 
of said petition and, if such allegations are material for 
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consideration in the present proceedings, they demand 
strict proof thereof. 

15. The respondents admit the allegations of fact con¬ 
tained in paragraph 15 of said petition. 

16. The respondents aver that they have no knowledge or 
information sufficient to form a belief respecting the alle¬ 
gations of fact contained in paragraph 16 of said petition 
and, if such allegations are material for consideration in 
the present proceedings, demand strict proof thereof. 

17. The respondents admit the allegations of fact con¬ 
tained in paragraph 17 of said petition. 

18. The respondents admit the allegations of fact con¬ 
tained in paragraph 18 of said petition. 

19. The respondents admit the National Defense Act was 
amended on June 15, 1933 but deny the conclusions of law 
and interpretations of the amendment as set forth in para¬ 
graph 19 of said petition. 

20. The respondents admit that on June 15, 1933 peti¬ 
tioner was in a Federally recognized status as a Brigadier 
General of the Line of the National Guard of the State of 
New York but specifically deny all the other allegations con¬ 
tained in paragraph 20 of said petition. 

21. The respondents admit the allegations of fact con¬ 
tained in paragraph 21 of said petition. 

22. The respondents admit the allegations of fact con¬ 
tained in the unnumbered paragraph of said petition, im¬ 
mediately following paragraph 21 thereof. 

23. The respondents admit the allegations of fact con¬ 
tained in paragraph 23 of said petition. 

25 24. The respondents admit the allegations of fact 

contained in paragraph 24 of said petition. 

25. The respondents admit the allegations of fact con¬ 
tained in paragraph 25 of said petition. 

26. The respondents admit the allegations of fact con¬ 
tained ill paragraph 26 of said petition. 

27. The respondents are advised and believe that it is 
unnecessary for them to answer the conclusions of law 
contained in paragraph 27 of the said petition. 

28. Further answering said petition and as separate and 
distinct answers the respondents aver that mandamus 
should not be granted in this instance for— 

1. The issuance of a writ of mandamus herein would be 
unjust and inequitable. 
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2. The petitioner herein has not a sufficient (legal inter¬ 
est in the matters involved herein to maintain jthis action. 

3. There is no clear and undisputable duty on the part 
of the respondents to do that which the petitioner seeks 
to enforce herein. 

4. The issuance of a writ of mandamus herein would 
require an action by the respondents which wbuld nullify 
the provisions of the Act of March 4, 1933, ijh R. 14199, 
72nd Congress, Public No. 441, which provisions are set 
forth in paragraph 11 of the petition. 

5. Issuance of a writ of mandamus herein wquld deprive 
the Executive acting through the War Department of ex¬ 
ercising its lawful discretion to withdraw Federal recogni¬ 
tion of a National Guard Officer. 

6. That the action complained of by the petitioner is 
within the administrative discretion of the Secretary of 

War and his agencies including the Chief of the Na- 
26 tional Guard Bureau and cannot be regulated bv 
mandamus. 

7. That the actions of the respondents in Withdrawing 
from the petitioner Federal recognition of hiifn as a Na¬ 
tional Guard Officer are reasonable, just and proper, are in 
accordance with the law, are not arbitrary or! capricious, 
and cannot be regulated by mandamus. 

Wherefore, having fully answered the allegations of the 
petition, the respondents pray that the rule to show cause 
be discharged, the petition dismissed, and tljat they be 
allowed their reasonable costs herein incurred, j 

GEO. H. DERN, j 

Secretary of War. 
GEORGE E. LEACH, 

Major General If. S. A., 
Chief, National Guar ft Bureau. 

LESLIE C. GARNETT, 

United States Attorney, 

District of Columbia, 

JOHN W. FIHELLY, 

Assistant United States Attorney, 

District of Columbia, 

HARRY A. AUER, 

Major, J. A. G. D., 

Attorneys for the Respondents Georgfy H. Dern, 
Secretary of War, and George E. Leach, Major 
General, U. S. A., Chief of National Guyrd Bureau. 
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District of Columbia, ss: 

I, George H. Dern, do solemnly swear that I have read 
the foregoing answer and return subscribed to by me as 
Secretary of War, and know the contents thereof; that the 
statements therein made of my personal knowledge are 
true, and those made as upon information and belief I 
believe to be true. 

GEO. H. DERN. 


Subscribed and sworn to before me this 29th day of 
January, A. D. 1934. 

[seal.] FRANK M. HOADLEY, 

Notary Public, D. C. 


27 District of Columbia, ss: 

I, George E. Leach, do solemnly swear that I have read 
the foregoing answer and return subscribed to by me as 
Major General, United States Army, Chief of the National 
Guard Bureau, and know the contents thereof; that the 
statements therein made of my personal knowledge are 
true, and those made as upon information and belief I 
believe to be true. 

GEORGE E. LEACH. 

Subscribed and sworn to before me this 30th day of 
January A. D., 1934. 

[seal.] WALTER A. SAUNDERS, 

Notary Public, D. C. 

Demurrer to Respondent’s Answer . 

Filed February 28, 1934. 

*#*#### 

Comes now the relator, Ransom H. Gillett, by his Attor¬ 
ney, Arthur Hellen, and demurs to the respondent’s answer 
herein filed, and savs that the said answer is bad in sub- 
stance, and for reasons for said demurrer sets forth the 
following matters of Law to be argued, and the authorities 
in support thereof. 

ARTHUR HELLEN, 
Attorney for Relator. 
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Matters of Law to be Argued and Authorities in Support 

Thereof. \ 

I. 

I 

The Petition states a cause of action and thf Respond¬ 
ent’s Answer admits the essential allegations j of fact of 
the Petition and makes no material allegation^ of fact in 
contravention thereof. 


The Answer states no fact which, if time, consti- 
28 tutes a defense herein or shows any reaspn why the 

relief prayed in the Petition should not be granted. 

III. | 

The act sought to be compelled on the part of the De¬ 
fendants is a purely ministerial act in the performance of 
which they have no discretion and Mandamus is| the proper 
and only remedy available to the Petitioner. 

Marbury v. Madison, 1 Cranch 137, 2 Law Ed. 60 
(U. S*. Sup. Crt., 1803, Op. Marshall, Ch. J.). 

Noble v. Union R. R., 147 U. S. 165, 37 Law Ed. 123 
(U. S. Sup. Crt., 1892, Op. Brown, J.). j 

Wilbur v. U. S. ex rel. Krushaic, 280 Ul S. 306, 50 
S. Ct. Rep. 103, p. 105 (U. S. Sup. Cri, 1924, Op. 
Sutherland, J.). 

McCarl v. U. S. ex rel. Society, 58 App: D. C. 319, 
30 Fed. (2d) 561 (App. D. C. Jan. 1929, Op. Mar¬ 
tin, Ch. J.). 

IV. 

This Court has jurisdiction to issue Mandamus to an 
Officer of the United States and/or the head of a Bureau in 
any Department of the Government thereof. 

D. C. Code, Secs. 43, 47; 57. 

U. S. ex rel. McBride v. Schwartz, 102 l|. S. 378, 26 
Law Ed. 167 (U. S. Sup. Crt., 1880, Op.j Miller, J.). 

Garfield v. U. S. ex rel. Godsby, 211 U. S. 249, 29 
Sup. Ct. Rp. 62 (U. S. Sup. Crt., 190f3, Op. Day, 
J.). 

West v. Hitchcock, 19 App. D. C. 333. 
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29 V. 

Petitioner’s Commission as a Brigadier General in the 
Officers’ Reserve Corps of the United States Army being 
dependent upon his status as a Federally recognized Officer 
in the National Guard of the State of New York, gives 
Petitioner the necessarv and sufficient legal interest to 
institute and maintain this action. 

Sec. 1, Natl. Def. Act (as amended bv Act of June 15, 
1933); Title 10, Sec. 2, U. S. C. 

Sec. 37, Natl. Def. Act (as amended bv Act of June 
15, 1933); Title 10, Secs. 25, &c., U. S. C. 

Marbury v. Madison, cited above. 

Board of Liquidation v. McComb, 92 U. S. 531, 23 
Law Ed. 623, p. 628 (U. S. Sup. Crt., 1875, Op. 
Bradley, J.). 

Kalbfus v. Siddon, 42 App. D. C. 310. 

U. S. ex rel. Rodriguez v. Bowver, 25 App. D. C. 

121 . 

Coomb v. U. S. ex rel. Delia, 55 App. D. C. 190. 

VI. 

i 

The proviso in the Army Appropriation Bill for the fiscal 
year 1933-1934 (Public Number 441—72nd Congress—H. R. 
14199) upon and under which Defendants acted in withdraw¬ 
ing Federal recognition from the Petitioner is not a Statute 
in pari materia with the National Defense Act and affords 
no grounds nor authority for the act of the Defendants in 
withdrawing Federal recognition from the Petitioner. 

Voorhees v. Janse, 220 Mich. 155, 189 N. W. 1006, 
27 A. L. R. 706. 

Wheelock v. Myers, 67 Pac. 632, p. 634, 64 Kan. 47. 

30 Louisiana v. Mississippi, 202 U. S. 1, 50 Law Ed. 

913, p. 927 (U. S. Sup. Crt., 1905, Op. Fuller, Ch. 
J.). 

U. S. v. Railroad, 157 Fed. 321, p. 330, 15 L. R. A. 
(U. S.) 167. 


VII. 

The National Defense Act (Act of June 3, 1916, as 
amended to June 15,1933) provides the sole and only method 
for withdrawal of Federal recognition from a Federally 
recognized National Guard Officer who was in a Federally 
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recognized status in the National Guard of any State on 
June 15, 1933. 

Sec. 76, Nat. Def. Act, as amended by Sec. 13, Act of 
June 15, 1933. j 

Sec. 115, Title 27, U. S. C. ! 

VIII. | 

The said Statute is clear and unambiguous and po Execu¬ 
tive Department of the Government by interpretation or 
construction may vary its terms nor depart from the proce¬ 
dure therein prescribed to effect withdrawal of Federal 
recognition as therein prescribed nor add other an<jl/or addi¬ 
tional grounds for such withdrawal. 

U. S. v. Mo. Pac. R. R., 278 U. S. 269, 49 |Sup. Crt. 
Rp. 133, p. 136 (U. S. Sup. Crt., 1928, Op. Butler, 

j.). I 

U. S. v. Fisher, 2 Cranch, 358, 2 Law Ed. p. 318 
(U. S. Sup. Crt., 1804, Op. Marshall, C. J.). 

Cumciretti v. U. S., 242 U. S. 470, 37 Sup. Crt Rp. 
p. 196 (U. S. Sup. Crt., 1916, Op. Day, J.). 

Hamilton v. Rathbone, 175 U. S. 414, 44 L|. Ed. 219, 
p. 221 (U. S. Sup. Crt., 1899, Op. Brown, J.). 

31 IX. 

By withdrawing Federal recognition from the petitioner, 
a duly commissioned Officer of the organized Militia of the 
State of New York (known and distinguished ajs the Na¬ 
tional Guard of the State of New York), Defendants in¬ 
fringed the right reserved to the State of New York to 
appoint the officers of its Militia under the provisions of the 
Constitution of the United States. 

U. S. Const. Art. 1, Sec. 8, Clause 16. 

Houston v. Moore, 5 Wheat. 16, 5 Law Ed.; 19 (U. S. 
Sup. Crt., 1820, Washington, J., Dissenjts). 

McCullock v. Maryland, 4 Wheat. 316, 4j Law Ed. 
579 (U. S. Sup. Crt., 1819, Marshall, C. J.). 

22 Op. U. S. Atty. Genl. 228 (1898). j 

Re Spangler, 11 Mich. 305 (1863). ! 

ARTHUR HELL^N, 
Attorney for delator . 

! 

i 
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Messrs.: 

Leslie C. Garnett, 

United States Attorney, 

District of Columbia; 

John W. Fihelly, 

Assistant United States Attorney, 

District of Columbia. 

Gentlemen : 

Please take notice that the Points to be submitted in 
support of this demurrer and the authorities intended to 
be used are attached hereto. The rules of the above en¬ 
titled Court require that if you oppose the granting of the 

above demurrer vou shall within live davs from the date 

* * 

of service of a copy of this demurrer upon you, or such 
further time as the Court may grant or as the parties 
may agree upon, file in reply with the Clerk of said 
32 Court a statement of the Points and authorities upon 
which you rely, and serve a copy thereof upon the 
Counsel for the Relator. You are further advised that an 
oral hearing is desired by the relator upon this demurrer, in 
case it is opposed by you. 

ARTHUR HELLEN, 
Attorney for Relator. 

Service of a copy of the foregoing demurrer, together 
with statement of the points of Law and authorities in 
support thereof acknowledged this 28th day of February, 
A. D. 1934. 

LESLIE C. GARNETT, 
Attorney for Respondent. 

Memorandum of Court. 

Filed May 4, 1934. 

*•##*## 

This is a suit for a writ of mandamus to compel the 
Secretary of War and the Chief of the National Guard 
Bureau in the War Department to rescind their withdrawal 
of Federal recognition of petitioner General Ransom II. 
Gillett as Brigadier General in the National Guard of the 
state of New York. The case is heard upon demurrer to 
the answer of the respondents. 
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General Gillett has been a member of the National Guard 
for more than thirty years. He served at the Mexican Bor¬ 
der and later in the World War. During the war he was 
promoted rapidly and served overseas as a Major. He 
was wounded in battle in France. After the w^r he con¬ 
tinued his service in the National Guard of New York 
and at the present time is a Brigadier General. In 1928 
he was placed on the Emergency Officers’ Retired List of 
the Army and since has received the retired |pav of a 
Major. 


It was customary when the War Department ap- 
33 proved an officer of the National Guard tp issue to 
such officer a commission in the Reserve Corps for 
a similar office, and General Gillett received such a com¬ 
mission as Brigadier General. 

It is admitted that General Gillett is in every \vay quali¬ 
fied for the office he holds in the National Guar4 and that 
he is an officer of skill and ability and is a man of the 
highest character. 

The Army Appropriation Act of March 3, 1933 [contained 
the following language— 


“No part of the appropriations made in this Act shall 
be available for pay, allowances, or traveling or other ex¬ 
penses of any officer or enlisted man of the National Guard 
who may be drawing a pension, disability allowance, dis¬ 
ability compensation, or retired pay from the government 
of the United States: Provided, That nothing in| this pro¬ 
vision shall be so construed as to prevent application of 
funds herein contained to the pay, allowances, oh traveling 
expenses of any officer or enlisted man of the! National 
Guard who may surrender said pension, disability allow¬ 
ance, disability compensation, or retired pay for fhe period 
of his service in the National Guard; Provide^ further, 
That present Adjutants General who may be drawing such 
emoluments may be continued in a federally Recognized 
status without pay under this act”. 

The Act of June 15, 1933, entitled “An Act to amend the 
National Defense Act of June 3, 1916, as amended” pro¬ 
vided in section 11— 


“Officers or warrant officers of the National Guard who 
are in a federally recognized status on the date of approval 
of this Act shall take the oath of office herein prescribed 
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and shall be appointed in the National Guard of the United 
States in the same grade and branch without further ex¬ 
amination, other than physical, within a time limit to be 
fixed by the President, and shall in the meantime continue 
to enjoy all the rights, benefits, and privileges conferred 
by this Act”. 

On the date of the approval of that Act General Gillett 
was a Brigadier General in the National Guard of New 
York, and was in a federally recognized status. 

General Gillett declined to surrender his Federal pay as 
a retired officer and also declined to resign from the Na¬ 
tional Guard. 

34 The Judge Advocate General of the Army con¬ 
strued the Appropriation Act above quoted to mean 
that Federal approval was to be withdrawn from all Na¬ 
tional Guard officers, except Adjutants, who refused to sur¬ 
render their retired pay. 

On Ahgust 1, 1933 petitioner was notified by the Adju¬ 
tant General of the Army that Federal recognition of him 
as an officer of the National Guard had been withdrawn as 
of June 30, 1933. 

1. In my opinion the Appropriation Act is capable of 
the construction adopted by defendants. Counsel agree 
that this is the question involved. 

The first portion provides that no part of the moneys 
appropriated by the Act shall be used for the purpose of 
paying officers in the National Guard who may be drawing 
retired pay from the United States. Standing alone this 
would seem to permit plaintiff to continue as an officer 
without pay as such officer. 

The first proviso directs that if a National Guard officer 
surrenders his retired pay for the period of his service in 
the National Guard he may receive pay as a National Guard 
officer, that is, in order to receive such pay he must sur¬ 
render his retired pay for the entire period he thereafter 
remains in the National Guard. This adds something new 
to the meaning of the preceding portion of the Act. 

The second proviso states that Adjutants in the National 
Guard who do not surrender their retired pay may be con¬ 
tinued in a federally recognized status but that they shall 
not receive pay as National Guard officers. 
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i 


Plaintiff says this proviso added nothing new. But the 
rule of construction is that all the language of h statute 
should receive some meaning. 

35 This proviso does suggest that Congress |intended 
if the National Guard officer should refusp to sur¬ 
render his retired pay while serving in the National Guard 
he should not receive Federal recognition unles^ he hap¬ 
pened to be an Adjutant. 

This is the construction given to the statute bf defend¬ 
ants. 

It seems to me the case comes within the language in 
Wilbur, Secretary, etc,, v. U. S., 281 U. S. 206, 2lj)— 

“Where the duty is not thus plainly prescribe^ but de¬ 
pends upon a statute or statutes the construction |or appli¬ 
cation of which is not free from doubt it is regarded as 
involving the character of judgment or discretion which 
cannot be controlled by mandamus. ’’ 

i 

In Hall v. Payne, 254 U. S. 343, 347 the Supreme Court 
said— 

“He could not administer or apply the act without con¬ 
struing it, and its construction involved the exercise of 
judgment and discretion. The view for which tlje relator 
contends was not so obviously and certainly right as to 
make it plainly the duty of the Secretary to givej effect to 
it. The relator, therefore, is not entitled to g writ of 
mandamus.” 


2. Defendant also contends that the President hgs a right 
in his discretion to refuse Federal recognition tp any offi¬ 
cer in the National Guard even though such officer was in 
a federally recognized status on June 15, 1933. Defend¬ 
ants rely upon Myers v. U. S., 272 U. S. 52, in which it is 
held that the President may remove at his discretion a 
postmaster who was appointed for a definite period. De¬ 
fendants argue the same rule applies to recognition by the 
President of National Guard officers. This contention 
seems to me to be reasonable. At any rate I have not 
reached the conclusion that it is incorrect. 

The President has through the War Departndent with¬ 
drawn Federal recognition from General Gillett. So that 
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even if the statute has been erroneously construed 
36 by the War Department the Court is without author¬ 
ity to compel the Secretary of War to grant Federal 
recognition to General Gillett. 

Therefore the demurrer should be overruled and the 
petition denied. 

May 4, 1934. 

JESSE C. ADKINS, 

Justice . 

Supreme Court of the District of Columbia. 

Wednesday, May 16, 1934. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

*##*### 


This cause having been heretofore argued and submitted 
to the Court upon the demurrer filed herein, to the answer, 
it is ordered that said demurrer be, and the same is hereby 
overruled. Whereupon, the petitioner elects to stand upon 
said demurrer, and it is ordered that the petition filed 
herein be, and the same is hereby dismissed and the rule 
to show cause issued thereon discharged. 

Wherefore, it is considered that petitioner take nothing 
by this action that respondents go hence without day, be 
for nothing held and recover of petitioner their costs of 
defense to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the petitioner by his attor¬ 
ney of record, in open Court, notes an appeal to the Court 
of Appeals of this district; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

37 Memorandum. 

June 1, 1934.—$50 cash deposited in lieu of bond on 
appeal. 
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Assignment of Errors. 

Filed June 18,1934. 

# # # # # * | # 

. 

Now comes the relator, Hansom H. Gillett, by|his attor¬ 
ney, and assigns as errors herein the following: | 

1. The Court erred in overruling relator’s detmurrer to 
the answer of respondents. 

2. The Court erred in not sustaining the relator’s de¬ 
murrer to the answer of the respondents. 

3. The Court erred in dismissing the relator’0 petition. 

4. The Court erred in not issuing a writ of ^nandamus 
in accordance with the prayers of plaintiff’s petition. 

5. The Court erred in failing to give effect tb the pro¬ 

visions of Clause 16, Section 8, Article I of th^ Constitu¬ 
tion of the United States. j 

6. The Court erred in holding that the Army Appropria¬ 
tion Act of March 3, 1933, might be so construed as to 
authorize the Secretary of War to withdraw Federal recog¬ 
nition from the relator. 

7. The Court erred in not holding that the National De¬ 
fense Act as amended June 15, 1933, provides tlionly way 
in which Federal recognition could be withdrawn from the 
relator. 

8. The Court erred in holding that the Secretary of War 
acting through the Chief of the National Guard Bureau of 
the War Department was within his authority in, 1 withdraw¬ 
ing Federal recognition from the relator by the method 

followed in this case. 

3S 9. The Court erred in holding that tjhe giving, 
withholding or withdrawal of Federal recognition of 
a National Guard officer is discretionary with j:he Execu¬ 
tive or the War Department. 

10. The Court erred in holding that it whs without 
authority to compel the Secretary of War to rejstore Fed¬ 
eral recognition to the relator. 

ARTHUR HELDEN, 

i 7 

Attorney for Relator , Appellant. 
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Designation of Record. 

Filed June 18, 1934. 

##**#*# 

The plaintiff having perfected an appeal herein to the 
Court of Appeals of the District of Columbia on June 1, 
1934, hereby requests the Clerk of the Supreme Court of 
the District of Columbia to prepare at plaintiff’s expense 
a transcript of the record on appeal, including therein the 
following papers and proceedings, namely: 

1. Petition for writ of mandamus, with exhibits. 

2. Rule to show cause. 

3. Answer of respondents and return to the rule to show 
cause. 

4. Relator’s demurrer to respondent’s answer and re¬ 
turn, with points. 

5. Written memorandum of Mr. Justice Jesse C. Adkins 
tiled May 4, 1934. 

6. Minute entry of the Court overruling the demurrer 
and rendering judgment dismissing the petition, including 
notation of appeal and fixing bond on appeal. 

7. Notation of deposit of $50.00 cash in lieu of cost bond 

on appeal. 

39 8. Assignment of errors. 

Together with a copy of this designation. 

ARTHUR HELLEN, 
Attorney for Plaintiff, Appellant. 

Service of copy acknowledged this 18th day of June 
A. D. 1934. 

LESLIE C. GARNETT, 

A. J. K., 

United States Attorney. 

40 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing- 
pages numbered from 1 to 39, both inclusive, to be a true 
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and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made [part of this 
transcript, in cause No. 83546 at Law, whereinj The United 
States ex rel. Ransom H. Gillett is Plaintiff anjd George H. 
Dern, Secretary of War, et al. are Defendants,] as the same 
remains upon the files and of record in said C^urt. 

In testimony whereof, I hereunto subscribe ifiy name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of July, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6274. The United States of America ex rel. Ransom 
H. Gillett, Appellant, vs. George H. Dern, Secretary of 
War, and George E. Leach, Major General and Chief Na¬ 
tional Guard Bureau of the War Department of the United 
States. United States Court of Appeals for Ithe District 
of Columbia. Filed Aug. 1, 1934. Henry 1W. Hodges, 
Clerk. 
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Mnttefr States Court of Appeal^ 

District of Columbia, 

No. 6274. ! 


The United States of America, ex 
rel. Ransom H. Gillett, 

Plaintiff-Appellant, 

against 

George H. Dern, Secretary of War, 
and George E. Leach, Major Gen¬ 
eral & Chief National Guard Bu¬ 
reau of the War Department of the 
United States, 

Defendants-Appellees. 
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BRIEF FOR APPELLANT. 

I 

Statement of the Case. 

i 

This is an appeal from a decision and a fin$l order 
of the Supreme Court of the District of Columbia, 
overruling a demurrer to defendant’s answer, and 

dismissing a petition for mandamus (R. pp. 28-32). 

i 

The action is brought to compel the respondents to 
extend federal recognition to the appellant as i Briga¬ 
dier General of the Line of the National Guard of the 
State of New York pursuant to the provision^ of the 
National Defense Act, and to rescind their action in 
withdrawing such federal recognition from him (R. 

p. 11). 



2 

The Statute. 

The statutes involved in the case are certain sec¬ 
tions of the National Defense Act (Act of June 3, 1916, 
as amended by Act of June 15, 1933; 32 U. S. C., Chap. 
7, Secs. 112 to 115, both inclusive); 

And that portion of the Army Appropriation Bill 
for the fiscal year ending June 30, 1934, affecting pay 
for National Guard officers who were receiving retired 
pay from the Veterans’ Bureau, being part of H. R. 
14199, Public No. 441—72nd Congress. 

The particular sections are quoted at length below. 

The Facts and the Decision Below. 

Appellant is and has been a member of and an officer 
in the National Guard of New York State for over 
thirty years. He served overseas in the 27th (New’ 
York) Division A. E. F., was wounded in action, re¬ 
turned to duty with his unit while still overseas and 
came back to the United States in command thereof 
(R. pp. 2, 20). 

He finally was discharged from the United States 
Army April 1, 1919, at Camp Upton, N. Y., in the rank 
of Major of Infantry (Pet. p. 2; Ans. p. 20). 

After his discharge, and in May, 1919, he was ap¬ 
pointed and commissioned Colonel in the Newr York 
National Guard by the Governor of that state pursu¬ 
ant to the provisions of Secs. 70-86 of the Military 
Law of New York State, and on February 28, 1920, 
after passing the physical and mental examination pre¬ 
scribed by the National Defense Act (Act of June 3, 
1916, Secs. 73-76; Secs. 111-113, Title 32, U. S. C.). 
Federal recognition w’as extended to him and to the 
State Commission he held as Colonel in the Organized 




3 


Militia (National Guard) of New York by the Militia 
Bureau (now the National Guard Bureau) of the jWar 
Department (Pet. p. 3; Ans. p. 21). 

| 

June 10, 1921, he was commissioned Colonel iij the 
Officers ’ Reserve Corps of the United States i^rmy, 
pursuant to the provisions of Section 37 of the Na¬ 
tional Defense Act (Title 10, U. S. C., Secs. 351, j&c.), 
and held that commission until February 2, 1927 (Pet. 
3; Ans. 21.). 

On July 6, 1926, he was promoted to the rank of 
Brigadier General of the Line of the National Gfuard 
of the State of New York by the Governor of that 
state, pursuant to the provisions of Article 4 of the 
Military Law thereof, and thereafter passed the physi¬ 
cal and mental examination prescribed by the Military 
Law of the State of New York and the National De¬ 
fense Act (Sec. 75; Title 32, U. S. C., Sec. 113)^ and 
was duly commissioned Brigadier General in the New 
York State National Guard as aforesaid. Whereupon 
the Militia Bureau of the War Department extended 
federal recognition to him and to the commission he 
held as Brigadier General in the Organized 
(National Guard) of New York as provided for 
National Defense Act (Pet. pp. 2 to 4; Ans. p. 2}.). 

Thereafter, and on February 2, 1927, pursuant to 
the provisions of that act, he was duly commissioned 
a Brigadier General in the Officers’ Reserve Corps of 
the United States Army by the President of the United 
States (acting by and with the advice and consent of 
the Senate of the United States) (Pet. p. 3, Ans. jo. 21). 

During all this time appellant was receiving! com¬ 
pensation from the United States Veterans’ bureau 
for physical disability resulting from wounds received 
in battle while overseas. On June 7, 1928, he was 
placed upon the Emergency Officers’ Retired List pur- 
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suant to the provisions of the Act of May 24, 1928 
(45 Stat. 736; Title 38, U. S. C., Secs. 581 and 582, 
popularly known as the Tyson-Fitzgerald Act), and 
ever since has been and now is drawing the retired 
pay of a Major of the United States Army through 
the medium of the Veterans’ Bureau (Pet. pp. 3 and 4; 
Ans. p. 21). 

It is admitted that General Gillett is in every way 
qualified for the office he holds in the National Guard 
and that he is an officer of skill and abilitv and is a 
man of the highest character (R. p. 29). 

On June 15, 1933, the National Defense Act was 
amended so as to create the National Guard of the 
United States to consist of officers and men then serv¬ 
ing in a federally recognized status in the National 
Guard establishments of the several states, and ap¬ 
pellant was, on that date, serving in such a status in 
the New York National Guard (Pet. pp. 8 and 9; Ans. 

p. 22). 

On July 13, 1933, the National Guard Bureau in 
the War Department acting through its Chief, General 
Leach (one of the appellees), and under the authority 
of Secretary of War Dern (the other appellee), ter¬ 
minated as of June 30, 1933, the federal recognition 
theretofore extended to appellant and his State Com¬ 
missions since 1920; basing such action upon the 
provisions of the so-called Economy Act of the 73rd 
Congress (H. R. 2820; Public No. 2, 73rd Congress; 
Title 38, U. S. C., Secs. 701, &c.) (Pet. pp. 9 to 11; 
Ans. pp. 22 to 25). 

On August 1, 1933, Appellant’s Commission as Brig¬ 
adier General in the Officers’ Reserve Corps of the 
United States Army was revoked and terminated by 
the Adjutant General of the Army of the United States 
because appellees had withdrawn federal recognition 
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from appellant and the commission he held a£ Briga¬ 
dier General in the New York National Guard (Pet. 
p. 10; Ans. p. 22). ! 

Subsequently and on August 15, 1933, Generhl Leach 
changed the ground upon which appellees purported 
to act in withdrawing federal recognition. ! Instead 
of the provisions of the Economy Act they ^ited the 
provisions of the Army Appropriation Bill \ for the 
fiscal year ending June 30, 1934 (H. R. 14lj99, Pub¬ 
lic No. 441, 72nd Congress) as their authority (Pet. 
p. 11; Ans. p. 22; quoted at p. 22 below). 

! 

On or about December 12, 1933, the Supreme Court 

of the District of Columbia issued its order (k. p. 19) 

directing the appellees to show cause before it why 

mandamus should not issue directing them to rescind 

• I 

their acts in withdrawing federal recognition from ap¬ 
pellant and ordering them to restore such federal rec¬ 
ognition forthwith; appellees answered (R.! p. 20); 
appellant demurred to the answer (R. pp. 24 to 27), 
and, after a hearing the Court overruled the demurrer, 
denied the application for mandamus, dismissed the 
petition (R. pp. 28 to 32), and this appeal Was duly 
taken. j 

I 

| 

The Questions Involved. 

I 

(A-2) No questions of fact are involved iii this ap¬ 
peal. 

i 

I 

The questions of law concern: 

1. The power of the Court below to issqe manda¬ 

mus under the facts and circumstances of the instant 
case. | 

2. Whether or not the act here sought tq be com¬ 
pelled is a purely ministerial act or 
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3. Whether the doing of the act involves or requires 
the exercise of judgment or discretion by the appellees 
under the applicable constitutional provisions and stat¬ 
utes. 

4. Whether or not appellees were required under 
the facts of the case to interpret or give a construc¬ 
tion to the applicable statutes and constitutional pro¬ 
visions and 

5. Whether or not they must construe and interpret 
the constitution and statutes in accordance with es¬ 
tablished principles of constitutional and statutory con¬ 
struction and not arbitrarily. 

Assignments of Error. 

1. The Court erred in overruling relator's demurrer 
to the answer of respondents. 

2. The Court erred in not sustaining the relator's 
demurrer to the answer of the respondents. 

3. The Court erred in dismissing the relator’s peti¬ 
tion. 

4. The Court erred in not issuing a writ of manda¬ 
mus in accordance with the prayers of plaintiff’s peti¬ 
tion. 

5. The Court erred in failing to give effect to the 
provisions of Clause 16, Section 8, Article I of the 
Constitution of the United States. 

6. The Court erred in holding that the Army Appro¬ 
priation Act of March 3, 1933, might be so construed 
as to authorize the Secretary of War to withdarw Fed¬ 
eral recognition from the relator. 

7. The Court erred in not holding that the National 
Defense Act as amended June 15, 1933, provides the 
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only way in which Federal recognition could he with¬ 
drawn from the relator. 

8. The Court erred in holding that the Secretary 
of War acting through the Chief of the Rational 
Guard Bureau of the War Department was within his 
authority in withdrawing Federal recognition fjrom the 
relator bv the method followed in this case. 

9. The Court erred in holding that the giving, with¬ 
holding or withdrawal of Federal recognition of a 
National Guard Officer is discretionary with £he Ex¬ 
ecutive of the War Department. 

10. The Court erred in holding that it w4s with¬ 
out authority to compel the Secretary of Wab to re¬ 
store Federal recognition to the relator (R. p. 33). 


s 


POINTS OF LAW AND FACT TO BE DISCUSSED. 


I. 


The Federal Constitution specifically limits the 
power and authority of the Congress and/or the Presi¬ 
dent of the United States over or in connection with 
commissioned officers of the Militia of the several 
states when not in the service of the United States. 

U. S. Const., Art. I—Sec. 8, Clause 16. 

,U. S. Const., Art. II—Sec. 2, Clause 1. 

Upton’s Military Policy of the U. S., pp. 1-5. 

Articles of Confederation, July 1778, Sees. 6, 7. 

Elliot’s Debates on the Federal Constitution, 
Vol. 5. 

Houston v. Moore, 5 Wheat, pp. 50-51; 5 Law 
ed. 19, p. 31. 



Federal legislation affecting the Militia has always 
been framed with reference to this constitutional 
limitation imposed upon the President and Congress. 

Act of May 8, 1792, and Amendments. 

Rev. Stat. Titles 16 and 17. 

Act of January 21, 1903 (the Dick Bill). 

Act of June 3, 1916 (the National Defense Act). 
Act of June 15, 1933 (Amendments thereto). 
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The National Defense Act as amended by Act of 
June 15, 1933, prescribes the only lawful imethods 
to be followed and the only reasons for withdrawing 
Federal recognition from a duly qualified National 
Guard Officer. The proviso in the Army Appropri¬ 
ation Bill of March 4, 1933, upon which appellees 
rely as their authority for adding another qr differ¬ 
ent method or reason for such withdrawal can have 
no application. 

I 

Voorhees v. Faust, 220 Mich. 155, lSj) N. W. 
1006, 27 A. L. R. 706. I 

Murphy v. Utter, 186 U. S. 95, p. 10$; citing, 
U. S. v. Tynen, 11 Wall. 88. 

The Paguete Habana, 175 U. S. 677, p. 685. 

D. C. v. Hutton, 143 U. S. 18. 

Callaway v. Bolder, 291 Fed. 243, p. 250; af¬ 
firmed on another point, 267 U. 'S. 47^. 

Stevens v. Biddle, 298 Fed. 209; citing, Frost 
v. Wenie, 157 U. S. 46, p. 58. 

Murdoch v. Memphis, 20 Wall. 590. 

Barnes v. The R. R., 17 Wall. 294. 

Hamilton v. Ratlihone, 175 U. S. 414.| 

Moore v. Transp . Co., 24 How. 1. 

Minis v. U. S., 40 U. S. 423. 

U. S . v. Dickson, 40 U. S. 141. 


The suggestion that the President of the United 
States may at his discretion withdraw or refuse Fed¬ 
eral recognition to a National Guard Officer qualified 
by law to retain or receive it is contrary to the ex¬ 
press provisions of the laws and the Constitution of 
the United States. 

! 

U. S. Const., Art. I, Sec. 8, Clause 18. 

The National Defense Act (32 U. S. Cj.) 


I 


i 

i 
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V. 


Appellant was an officer in the Army of the United 
States and could not be dismissed therefrom in time 
of peace except as prescribed by law. 

Rev. Stat. 1229. 

10 U. S. C., Sees. 572 and 1590. 

Articles of War, Art. 118. 

Blake v. U. S. y 103 U. S. 227, p. 235. 


VI. 

The Court below applied a rule or canon of statutory 
construction not applicable to the instant case. 

Barnes v. The R. R., 17 Wall. 294. 

Robertson v. U. S., 285 Fed. 911, p. 915. 


VII. 

Even though an Executive or Administrative Of¬ 
ficer may be under a duty to construe a statute which 
direct^ him to perform purely ministerial duties, 
mandamus will lie when the refusal of the officer to 
perform the act is based on an erroneous construction 
by him of the statute. 

McCarl v. U. S., 30 Fed. (2d) 561, p. 563; citing 
Roberts v, U. S., 176 U. S. 221, p. 231. 

Work v . U . S.j 262 U. S. 200, p. 208. 



VIII. 


The learned Court below quite evidently misunder¬ 
stood appellant’s contention and misapprehended the 
issues presented. 

Record, p. 30, fol. 34. j 

Record, pp. 26-27, fols. 20, 30. i 

IX. 

I 

j 

The opinion of the Judge Advocate Geneifal’s De¬ 
partment rendered to the Adjutant General of the 
Army and upon which appellees relied in withdraw¬ 
ing Federal recognition from appellant furnished no 
authority for that act. 

Record, pp. 14 to 16. 

Houston v. Moore, 5 Wheat. 16, at pp. 50-31. 

State v. Wagener, 74 Minn. 522. 

Dumie v. The People, 94 Ill. 120. 

U. S. v. Barnes, 222 U. S. 513. 

New York v. Davis, 7 Fed. (2d) 566. 

Springer v. Philippine Islands, 277 U. S. 189. 
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ARGUMENT. 


I. 


The Federal Constitution specifically limits the 
power and authority of the Congress and/or the 
President of the United States over and in connection 
with Commissioned Officers of the Militia of the sev¬ 
eral states when not in the service of the United 
States. 

As early as 1774 the First Continental Congress en¬ 
deavored to work out some plan for co-ordinating the 
efforts of the Militia of the Colonies, without much 
success. 

In 1775 the same body created the Continental 
Army by requisitioning on some of the Colonies for 
the necessary men. This force was the original 
Army of the United States, now known as the Regular 
Army. 

'General George Washington, as Commander-in- 
Chief, was authorized both to appoint and commission 
the officers therein and it appears to have been an 
extremely difficult job to accomplish to the satisfac¬ 
tion of the several Colonial Governments. 

’ 1 Upton ’s Military Policy of the U. S., pp. 1 to 5. 

The Articles of Confederation under which the 
Revolutionary War was fought required each State 
to “ always keep up a well regulated and disciplined 
Militia sufficiently armed and accoutered” and each 
State retained its sovereign power over to its own 
Militia, except such part as was requisitioned from 
time to time by the Continental Congress to meet the 
exigencies of the War; and even then all officers un¬ 
der the rank of Colonel were appointed by the State 
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(Art. 6 and 7, Articles of Confederation; July, 1778). 
There was no such thing as Federal supervision or 
authority over it (except when actually in th& service 
of the United States or Colonies) until the [adoption 
of the United States Constitution at Philadelphia, 
September 17, 1787. ! 

When the Constitution was being formulated by the 
Convention, the question of how much control of the 
Military power of the Nation should be delegated to 
or invested in the new Government then in process of 
creation was a subject of almost as much Rebate as 
the question of representation and influence therein 
on the part of the several Colonies or States involved. 

j 

Charles Pinckney’s (South Carolina) “Plan of a 
Federal Constitution” presented to the Convention 
on May 29, 1787, contained among other suggestions, 
the following affecting the Militia: 

“Art. VI. The Legislature of the United 
States shall have the power * * *. 

“To pass laws for arming, organizing and 
disciplining the Militia of the United States. 

“To call forth the aid of the Militia to exe¬ 
cute the Laws of the Union, enforce treaties, 

suppress insurrections, and repel invasions. 
* * # 

“Art. VIII. * * * He (the President of the 
United States) shall commission all thie Officers 
of the United States; and except as to ambas¬ 
sadors, other ministers and Judges ojt the Su¬ 
preme Court, he shall nominate, and with the 
consent of the Senate, appoint all oth^r Officers 
of the United States * * *. He shall be Com- 
mander-in-Chief of the Army and NaVy of the 
United States AND OF THE MILtTIA OF 
THE SEVERAL STATES.” 

Elliot, Debates on the Federal Constitution, 

Vol. 5, p. 30. 
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At a later date (June 18, 1787), Alexander Hamil¬ 
ton (N. Y.), presented what he called a “sketch” for 
a Constitution, containing the following suggestion af¬ 
fecting the Militia: 

“XI. No State to have any forces, land or 
naval; and the Militia of all the States to be 
under the sole and exclusive direction of the 
United States, THE OFFICERS OF WHICH 
TO BE APPOINTED AND COMMISSIONED 
BY THEM.” 

Elliot, Vol. 5, p. 205. 

On August 6, 1787, the report of the Committee of 
Detail (to which had been referred all proposals for 
the new Constitution), was presented by John Rut¬ 
ledge of South Carolina. That part of it affecting 
the Militia was as follows: 

“Art. VII. The Legislature of the United 
States shall have the power * * *. 

“To call forth the aid of the Militia in order 
to execute the Laws of the Union, enforce 
treaties, suppress insurrections, and repel in¬ 
vasions * * * (Elliot, Vol. 5, p. 379). 

“Art. X, Sec. 2. * * * He (the President of 
the United States) shall commission all Officers 
of the United States; and shall appoint Officers 
in all cases not otherwise provided for by this 
Constitution. # * * He shall be Commander-in- 
Chief of the Army and Navy of the United 
States AND OF THE MILITIA OF THE; 
SEVERAL STATES” (Elliot, Vol. 5, p. 380). 

After debate on the extent of the War Powers to 
be invested in the new Government, George Mason 
(Va.), : proposed that the Legislative branch of the 
Federal Government should have “as an additional 
power—to make laws for the regulation and disci¬ 
pline of the Militia of the several States RESERV¬ 
ING TO THE STATES THE APPOINTMENT OF 
THE OFFICERS.” 
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As the debate progressed the usual compromise was 
arrived at between the two schools of thought—the 
thorough going Federalists led by Hamilton and 
Pinckney and the States Rights advocates led by Ells¬ 
worth of Connecticut and Gerry of Massachusetts. 
Neither side wanted to surrender complete control of 
the Nation’s man power to the other and bojth sides 
were in agreement that the ultimate effectiveness of a 
Military force depended upon a uniform method of 
training and disciplining it for Military purposes. 

All agreed that the maintenance of a large landing 
Army in peace time by the United States wap out of 
the question but on the other hand that the States 
would require and were entitled to some kirid of an 
armed force subject to their exclusive control to in¬ 
sure their domestic or internal tranquility an(J safety. 

Elliot, pp. 443 to 445. 

The question was finally referred to the Cbmmittee 
of Eleven and on August 21, 1787, General j William 
Livingston (N. J.), on behalf of that Committee made 
the following report as to the powers to be iiven the 
new government affecting the Militia: 

“To make law’s for organizing, arnjiing and 
disciplining the Militia and for governing such 
part of them as may be employed in the serv¬ 
ice of the United States; reserving, to the 
States, respectively, the appointment of the Of¬ 
ficers and the authority of training th£ Militia, 
according to the discipline prescribed by Con¬ 
gress.” 

Elliot, Vol. 5, p. 451. i 

i 

On August 23, 1787, there was a spirited debate on 
this proposal in which James Madison, Roger Sher¬ 
man, Elbridge Gerry and Edmund Randolph (Va.), 
urged a more complete and absolute control | over the 
Militia in the central or general Government. 
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At one point in the debate Mr. Madison proposed 
an amendment “reserving to the States respectively the 
appointment of officers UNDER THE RANK OF 
GENERAL OFFICERS” which was voted down S 
to 3. 

Eventually the language suggested by the Commit¬ 
tee of Eleven was unanimously adopted and is now 
the Militia Clause of the Federal Constitution, and 
has remained unchanged from that day to this. 

Elliott, Yol. 5, pp. 464, 467. 

Clause 16, Art. 8, Sec. 1, U. S. Const. 

This historical background clearly shows that the 
power of the Congress and/or the President of the 
United States over the Militias of the several States 
and the officers thereof was intended to be very def¬ 
initely limited and specifically prescribed when that 
potential military force is not actually in the service 
of the United States. 

In 1820, the Supreme Court of the United States 
held that “the power here given Congress over the 
Militia (i. e., to call the Militia into service of the 
United States on the enumerated occasions and to 
provide for organizing, arming, disciplining and gov¬ 
erning such part of it as may be employed in the 
service of the United States) is of a limited nature 
and confined to the objects specified in these clauses; 
and that in all other respects and for all other pur¬ 
poses'the Militia are subject to the control and gov¬ 
ernment of the State authorities. * * * The excep¬ 
tion, then ( i . e., appointment of officers and training 
the Militia by the States), ascertains only that Con¬ 
gress have not and that the States have the power 
to appoint the officers of the Militia and to train them 
according to the discipline prescribed by Congress.” 

Houston v. Moore, 5 Wheat, pp. 50-51, 5 Law 
Ed. 19, p. 31. 
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II. 

| 

i 

Federal legislation affecting the Militia h^s always 
been framed with reference to this constitutional 
limitation imposed upon the President and Congress. 

The Act of May 8, 1792, and Acts aihendatory 
thereof (R. S. Titles 16 and 17). 

In its original form the Act specified whicji classes 
of citizens should comprise the Militia and Ijiow they 
were to be enrolled (by officers appointed' by the 
Governors of the several States) (R. S. Sbcs. 1625, 
1628); that this body should be subdivided, into the 
usual branches of the Military Service such as (Infantry, 
Cavalry and Artillery, which, in turn, wej*e to be 
organized into divisions, brigades, regimeiits, com¬ 
panies and similar military units and trained accord¬ 
ing to the 4 ‘system of discipline and field I exercises 
which is ordered to be observed * * * in the Regular 
Army” (R. S. 1630, 1632, 1637). I 

The number, rank and grade of officers for tjie Militia 
was fixed by the Act, and it was specifically j provided 
that “the Militia shall be officered by th£ several 
States” (R. S. 1631). * j 

Prior to 1808 every Militiaman had to fhrnish his 
own arms and equipment (Act May 8, 17^2; R. S. 
1628), but in that year Congress appropriated money 
to be used for the purchase of arms and equipment to 
be distributed among the several States, th£ District 
of Columbia and the Territories in proportion to 
representation in the Congress so far as the States 
were concerned and as the President should direct 
so far as the District of Columbia and the Territories 
were concerned (Act of April 23, 1808; R.i S. 1661, 
1667, 1670). 
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There was no general revision of legislation affect¬ 
ing the Militia in time of peace from 1792 to 1903— 
something over a hundred years. From time to time 
in that period Congress increased the appropriation 
for supplying arms, equipment and other material; 
changed the method and the basis for the distribution 
thereof; changed and modified the “ organization ” into 
such military units as the progress of military science 
indicated; authorized the use of Government-owned 
land for training purposes by the Militia; provided 
for detail to it of Regular Army Officers as instructors 
while training in the field; and generally speaking, 
took more and more interest in building up the several 
State Militia organizations in time of peace into ca¬ 
pable, competent, efficient military units organized 
and trained to render effective militarv service in time 

m/ 

of war. 

Following the Spanish War, the Act of January 21, 
1903 (Amending Title XVT of the Revised Statutes and 
popularly known as the Dick Bill), repealed many of 
the former statutory provisions affecting the Militia 
and provided a more liberal treatment, in so far as 
providing money and material was concerned, and a 
far more vigorous policy for training or “disciplining” 
than was ever before attempted. 

The Bill divided the Militia into two classes; the or¬ 
ganized Militia, to be known as the National Guard or 
Organized Militia, and the Reserve Militia, to be com¬ 
posed of all Militiamen not enrolled in the National 
Guard establishments of the several States. 

It distinctly recognized the Constitutional limitation 
imposed upon the Congress in regard to the appoint¬ 
ment of officers in the National Guard establishments 
of the several States and the reserved right of the 
States to train their own Militia under their own offi- 
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cers according to the 44 organization and discipline’’ 
prescribed by Congress with the means and material 
it provided for that purpose. 

i 

The Act did not prescribe qualifications for Militia 
Officers, whose function was to train the Organized 
Militia of the State in time of peace. That feature of 
Congressional legislation first appears in the!National 
Defense Act of June 3, 1916. I 

I 

By that Act, Congress repealed all previoub legisla¬ 
tion affecting the Militia of the several Staies. The 
Act was designed to be and is a general lavf or code 
dealing with the Militia of the States in their!relations 
with the United States. 

On the question of 44 organizing” the Militi^, the Act 
provided, in substance, that the Militia of tlie United 
States should consist of all able-bodied malei between 
the ages of 18 and 45 and be divided into three classes: 
The National Guard, the Naval Militia, and [the unor¬ 
ganized Militia (Sec. 57, N. D. A.; 39 Stati. 197; 32 
U. S. C. 1). The National Guard to consist qf enlisted 
men between the ages of 18 and 45 and officers and 
warrant officers between 21 and 64 (Sec. 58, j N. D. A; 
43 Stat. 1075; 32 U. S. C. 4), with tactical and all other 
military units organized as prescribed for th^ Regular 
Army (Sec. 60, N. D. A.; 41 Stat. 780, as amended; 
32 U. S. C. 5, as amended by Act of June ;15, 1933). 
These units were allocated, as nearly as mi£ht be, to 
the several States where they were enlisted jor organ¬ 
ized (Secs. 60 and 64, N. D. A.; 41 St^t. 78, as 
amended; 39 Stat. 198; 32 U. S. C. 5 and 8, a$ amended 
by Act of June 15, 1933), this being a feature borrowed 
from the military policy of England, as well as a 
recognition of the purely local character of tjhe Militia 
of the United States. 

So far as 44 arming” it was concerned, th^ Act pro- 
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vided and still provides that a sum of money shall be 
appropriated annually to be paid out of any money 
in the Treasury not otherwise appropriated for the 
support of the National Guard, including the expenses 
of providing arms, ordnance stores, quartermaster 
stores, and camp equipage and all other military sup¬ 
plies and such other expenses as may be authorized 
by law; which sum is to be apportioned among the 
several States and Territories and the District of 
Columbia in a specified ratio (Sec. 67, N. D. A.; 
42 Stat. 1034; 32 IT. S. C. 21 to 26) and that the 
National Guard shall be uniformed, armed and equipped 
as is the Regular Army (Secs. 82 to 90, N. D. A.; 
39 Stat. 203, as amended; 32 U. S. C. 31 to 50). 

So fsir as “ discipline ” is concerned, the Act provided 
and still provides that “the discipline (which includes 
training) of the National Guard shall conform to the 
system which is now or may hereafter be prescribed 
for the Regular Army and the training shall be car¬ 
ried out by the several States, Territories, and District 
of Columbia so as to conform to the provisions of this 
Act” (Sec. 91, N. D. A.; 39 Stat. 206; 32 U. S. C. 61). 

It then goes into some detail as to the methods and 
the amount of time to be devoted to training or “dis¬ 
ciplining/’ to use the words of the Constitution (Sees. 
92, 94, 96, 97, 99 and 100, N. D. A.; 32 U. S. C., Chap. 
4, Secs. 61-75); sets up the required administrative 
machinery by creating the Militia (now the National 
Guard) Bureau in the War Department (Sec. 81, N. D. 
A.; 43 Stat. 1076, as amended; 32 U. S. C. 171-176, 
as amended by Act of June 15, 1933); provides for 
annual inspections by officers of the Regular Armv 
(Sec. 93, N. D. A.; *39 Stat. 206; 32 U. S. C. 15)'; 
prescribes certain physical and professional qualifica¬ 
tions for officers (Sec. 74, N. D. A.; 41 Stat. 781, &c.: 
32 U. S. C. Ill and 113), and for the number of enlisted 
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men to loe organized under the terms of [ the Act 
(Sec. 62, N. D. A.; 39 Stat. 198; 32 U. S. CJ 121), as 
well as the periods of their enlistment and discharges 
(Sees. 4 and 72, N. D. A.; 32 U. S. C., Secs. |l21, &e.). 

j 

It further provided that some of the monpy appro¬ 
priated for Militia purposes might be used fpr pay of 
officers and men whilst they were undergoing what is 
known as field training and later by Act of Jupe 3, 1924 
(43 Stat. 364; 32 U. S. C. 143), the Congress extended 
this pay to cover the Armory training period. 

This was the first time Federal funds had ever been 
made available for paying members of thje Militia, 

except when in the service of the United States. 

| 

The term “federal recognition/’ as applied to Na¬ 
tional Guard Officers had its origin in the language of 
Section 74 of the Act of June 3, 1916, vfhich pro¬ 
vided, in substance, that “persons commisjsioned as 
officers of the National Guard * * * SHALL NOT 
BE RECOGNIZED * * * unless they have been 

selected from the following classes * * j enu- 

merating four or five classes of individuals in two 
or more of which appellant is and always j has been 
included (Vide Sec. 74, N. D. A.; before 1933 Amend¬ 
ment; 32 U. S. C., Sec. 111). I 

In spite of this negative phraseology of the Statute, 
appointment by a State of an individual ihcluded in 
any one of those classes to be an officer inj the State 
National Guard gave both the State and the! appointee 
the right to have the officer so appointed “recognized” 
by the Federal Government as competent tel train the 
State’s Militia with the arms and equipment furnished 
by Congress; always providing that the individual 
could pass the required tests as to his physical, moral 
and professional fitness (Sec. 75, N. D. A.j 32 U. S. 
C. 113). 
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Necessarily the right of the State and the individual 
concerned to be “recognized” imposed the reciprocal 
duty of extending or' according this Federal recog¬ 
nition bv the United States to officers and men duly 
qualified under the terms of the Act and that is what 
the phrase “Federal Recognition” came to mean and 
imply before it was incorporated in the Act of June 
15, 1933. 

Such was the legislation affecting officers and men 
of the National Guard establishments of the several 
States on March 4, 1933. 

On that day the 72nd Congress passed the Annual 
Appropriation Bill for the fiscal year beginning July 
1, 1933, and ending June 30, 1934 (Public No. 441— 
72nd Congress). 

That portion of the Bill carrying the Annual Ap¬ 
propriation for the National Guard read, in part, as 
follows: 


! “No part of the appropriations made in this 
Act shall be available for pay, allowances, or 
traveling or other expenses of any officer or 
enlisted man of the National Guard who may 
be drawing a pension, disability allowance, 
disability compensation or retired pay from 
the Government of the United States; PRO¬ 
VIDED, That nothing in this provision shall 
be so construed as to prevent the application 
of funds herein contained to the pay, allowances, 
or traveling expenses of any officer or enlisted 
man of the National Guard who may surrender 
said pension, disability allowance, disability 
compensation, or retired pay for the period 
of his service in the National Guard; PRO¬ 
VIDED FURTHER, That present adjutants 
general who may be drawing such emoluments 
may be continued in a federally recognized status 
without pay under this Act.” 
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This was about the last piece of legislation enacted 

by the 72nd Congress. 

- ° 

On June 15, 1933—some three months Inter—the 
73rd Congress amended the National Defense Act in 
many important particulars. 

The first section was repealed and a ne\jr section 
enacted, reading as follows: 

“Section 2. That the Army of the United 
States shall consist of the Regular A|rmy, the 
National Guard of the United States,! the Na¬ 
tional Guard while in the service of the United 
States, the Officers Reserve Corps, thje Organ¬ 
ized Reserves, and the enlisted Reserve Corps.” 

Sec. 1, Act June 15, 1933, 10 IT. S. C. Sec. 2. 

No change was made in that part of the {Act (Sec. 
57; 32 U. S. C. 1) prescribing what classes f)f person 
should comprise the Militia but a new kind of National 
Guard was created to be known and identified as the 

i 

National Guard of the United States (Seh. 5, Act 
June 15, 1933; Sec. 58, Nat. Def. Act; 32 U. S. C. 
Sec. 4-a; 48 Stat. 155). | 

| 

The National Guard of the United States! is “com¬ 
posed of those federally recognized units and organ¬ 
izations and persons duly appointed and corrimissioned 
in the active and inactive National Guard of the 
several States” (appellant coming within this defini¬ 
tion), who take the prescribed oath (Sec. 71, N. D. A., 
Sec. 9, Act June 15, 1933; 32 IT. S. C. 4-a).| 

The prescribed oath for commissioned officers is set 
forth in Section 11, Act June 15, 1933—i(now Sec. 
73, N. D. A.; 32 U. S. C. Sec. 112), which section 
then provides, in part, as follows: 

“Officers * * * of the National Guard who 
are in a federally recognized status on the date 
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of the approval of this Act (and appellant was 
in such status on that date) shall take the oath 
of office herein prescribed and shall be ap¬ 
pointed in the National Guard of the United 
States in the same grade and branch without 
further examination other than physical within 
a time limit to be fixed by the President (not 
yet fixed) and shall in the meantime continue to 
enjoy all the rights, benefits and privileges con¬ 
ferred by this Act.” 

Sec. 11, Act June 15, 1933; 73 N. D. A.; 32 U. 

S. C. Sec. 113-a. 

It is admitted that appellant was a federally recog¬ 
nized National Guard Officer on June 15, 1933 (Record, 
p. 9, Par. 20 of Petition; Record, p. 22, Par. 20 of 
Answer). 

The Act of 1916 which created “ Federal recogni¬ 
tion” s6 far as officers of the several National Guard 
establishments were concerned, also provided the par¬ 
ticular reasons for and the precise manner of with¬ 
drawing it. 

Section 77 (Sec. 77, N. D. A.; 32 U. S. C. Sec. 114) 
provided that the moral character, capacity and gen¬ 
eral fitness of any National Guard Officer might be en¬ 
quired into by a board of three officers “And if the 
findings of such board be unfavorable to such officer 
and be APPROVED BY THE OFFICIAL AUTHOR¬ 
IZED TO APPOINT such an officer, he shall be dis¬ 
charged”—thereby terminating Federal recognition. 

Since the officer must have been appointed by the 
Governor of some State in the first instance, that 
Governor must be the one who finally determined 
whether or not the officer was able or entitled to con¬ 
tinue ih the (State service and thus retain “Federal 
recognition.” This ultimate decision has never been 
made by an officer of the Federal Government until 
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the instant case arose and I shall demonstrate it 
never was the legislative intent of Congress that 
Federal recognition could be arbitrarily Withdrawn 
from a duly qualified National Guard Officer, either 
at the discretion of the President or any other Execu¬ 
tive Officer of the United States. 

The reason for requiring the appointing officer to 

approve withdrawal of Federal recognition! is based 

upon the Constitutional provision excepting fhe power 

of appointment of officers of the State Militia from 

the powers given to the United States Government 

over the Militia bv the States. 

- 

Manifestly if the power to appoint doesj not like¬ 
wise have the ultimate and undivided powjer to re¬ 
move, the power of appointment is of po conse¬ 
quence. ! 

Furthermore, if the power to appoint ipay be in¬ 
fluenced or controlled by some act on thR part of 
some other person or power, whether performed con¬ 
currently or subsequently, the full power of appoint¬ 
ment is not unlimited but cireumscribed^which, in 
this case, would be a violation of the Constitution. 

Houson v. Moore , 5 Wheaton, pp. 50-i)l; 5 Law 
Ed. 19, p. 31. 

When Congress amended the National Defense Act 
on June 15, 1933, two cases were provided for in 
which Federal recognition might be withdrawn, in 
addition to cases where an officer has beRn subject 
to an adverse report by an inspector (see ^ec. 93, N. 
D. A.; 32 U. S. C., Sec. 15; Hurley v. Gladman, cited 
below). 

j 

One where the appointment of the officer |is vacated 
or terminated by action of the State. Suchj action by 
the State necessarily terminates Federal Recognition 
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for the individual is no longer a member of the Na¬ 
tional Guard. 

Sec. 14, Act June 15, 1933, 48 Stat. 159; 32 
U. S. €., Sec. 114. 

The other where an Examining Board appointed by 
Federal authority makes an unfavorable finding as to 
the capacity and general fitness of a National Guard 
Officer, which finding must be approved by the Presi¬ 
dent, whereupon Federal recognition shall be with¬ 
drawn AND THE OFFICER DISCHARGED FROM 
THE NATIONAL GUARD OF THE UNITED 
STATES. No Federal Official has the power to dis¬ 
charge a National Guard Officer from the service of 
his State. 

Sec. 13, Act June 15, 1933; 4S Stat. 158; 32 
U. S. C., Sec. 115. 

Hurley v. Gladman, 47 Fed. (2d) 431, p. 433. 

Clearly the Congress intended that the withdrawal 
of Federal recognition from any National Guard Offi¬ 
cer should be, and, indeed must be, preceded by an in¬ 
quiry of some kind on the part of either the Federal 
Government or the State Government as to his capac¬ 
ity and fitness. 

Arbitrary action in the matter, particularly by the 
United States, was neither contemplated nor author¬ 
ized. 

Hurley v. Gladman, 47 Fed. (2d) 431. 
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m. 

The National Defense Act as amended by Act of 
June 15, 1933, prescribes the only lawful methods 
to be followed and the only reasons for withdraw¬ 
ing Federal recognition from a duly qualified Na¬ 
tional Guard Officer. The proviso in the Army Ap¬ 
propriation Bill of March 4, 1933, upon which ap¬ 
pellees rely as their authority for adding Another or 
different method or reason for such withdrawal can 
have no application. 

i 

There is no contention by appellees thp,t any in¬ 
spection or other inquiry prescribed in thp National 
Defense Act was ever had. They purport to have 
acted under the provisions of the Army Appropria¬ 
tion Bill, printed at page 22 above, on the theory 
that the proviso therein affecting Adjutants General 
is a Statute in pari materia with the National Defense 
Act as amended June 15, 1933; and that t^e proviso 
affecting Adjutants General either supersedes the pro¬ 
visions of the National Defense Act affecting with¬ 
drawal of Federal recognition from other National 
Guard Officers or adds another and different method 

i 

and reason for such withdrawal. 

i 

The Court below sustained this contention (R. p. 
30) ; and it is respectfully urged that this I was error 
in two respects; first, that the National defense Act 
as amended by the Act of June 15, 1933, is so plain 
and unambiguous in its language as it affects the 
matter of withdrawing Federal recognition' as not to 
require nor warrant any construction ok* interpre¬ 
tation on the part of either the appellees of the Court 
below; and second, that the interpretation or con¬ 
struction arrived at violates all accepted panons and 
rules of Statutory construction whether tfye interpre¬ 
ter or constructionist has the right to construe or not. 
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The rules and canons affecting the interpretation 
or construction of Statutes “in pari materia” do not 
permit the use of a previous Statute to control, by 
way of former policy the plain language of a subse¬ 
quent Statute or add a restriction found in the prior 
Statute, but omitted from the later one. 

Voorhees v. Faust, 220 Mich. 155, 189 N. W. 
1006, 27 A. L. K. 706. 

The significance of the fact that the National De¬ 
fense Act was drastically amended by a later Con¬ 
gress than the one which enacted the Appropriation 
Bill relied upon by appellees, so as to provide for 
and prescribe exactly when and how Federal recog¬ 
nition may be withdrawn from National Guard Offi¬ 
cers was either overlooked or disregarded both by 
the appellees and the Court below (E. p. 5, pars. 11 
and 12 of Petition; p. 21, pars. 11 and 12 of Answer). 

Where a later Act covers the whole subject of 
earlier Acts, embraces new provisions and plainly 
shows that it was intended not onlv as a substitute 
for the earlier Acts, but to cover the whole subject 
then considered by the Legislature and to prescribe 
the only rules in respect thereto, it operates as a re¬ 
peal of all former Statutes relating to such matter. 

Murphy v. Utter , 186 U. S. 95, p. 105, 22 8. Ct. 
776, 46 L. ed. 1070, p. 1076; citing: U. S. v. 
Tynen, 11 Wall. 88, 20 L. ed. 153. 

The Paquete Habana, 175 U. S. 677, 20 S. Ct. 
290, 44 L. ed. 320, p. 323. 

I). C. v. Hutton , 143 U. S. 18, 12 S. Ct. 369. 

Callaway v. Bohler, 291 Fed. 243, p. 250; af¬ 
firmed, but not on this point (45 S. Ct. 431, 
267 U. S. 479). 

Stevens v. Biddle , 298 F. 209; citing: Frost y. 
Wenie, 157 U. S. 46, p. 58, 39 L. ed. 614. 

Murdoch v. Memphis , 20 Wall. 590, 22 L. ed. 
429. 
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Where a Statute is clear on its face and when 
standing alone is fairly susceptible of butj one con¬ 
struction the Courts will adopt that construction and 
refuse to consider prior statutes on the san^e subject. 

“Where a Section or Clause of a 'Statute is 
ambiguous, much aid, it is admitted, may be 
derived in ascertaining its meaning by compar¬ 
ing the section or clause in question yith prior 
Statutes in pari materia, but it canijiot be ad¬ 
mitted that such a resort is a proper one 
where the language employed by the Legisla¬ 
ture is plain and free of all uncertainty; as the 
true rule in such a case is to hold that the 
Statute speaks its own Construction.!” 

Mr. Justice Clifford in Barnes v. PAila. R. R., 

17 Wall. 294, 21 Law ed. 544, p. 5451 

Prior acts may be looked to to solve but not to 
create an ambiguity or uncertainty. 

Hamilton v. Rath-bone, 175 U. S. 414, 20 Sup. 

Crt. Rptr. 155, 44 Law ed. 219. 

The language of the Appropriation Bill relied on is 
far from a positive, clear, unequivocal direction that 
unless a National Guardsman, who is receiving “ emol¬ 
uments’ 9 from the Veterans’ Bureau, shall surrender 
them, Federal recognition shall be withdrawn. Clear¬ 
ly the person affected has a choice whetheil to surren¬ 
der the “emoluments’’ from the Veterans’ Bureau or 
pay under the Appropriation Bill. 

j 

Nothing is said about Federal recognition in the 
Army Appropriation Bill—whether he will] forfeit or 
retain it, whatever may be his choice in tjhe alterna¬ 
tive presented to him by the terms of the Appropria¬ 
tion Bill. 

Clearly no part of the appropriation may be used 
for pay and allowances for National Guardsmen re- 
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ceiving “emoluments” from the Veterans’ Bureau un¬ 
less and until the Guardsman surrenders those “emol¬ 
uments.” 

If the 72nd Congress (which passed the Appropria¬ 
tion Bill) had intended to provide that unless the 
“emoluments” were surrendered during the time the 
recipient served in the National Guard, then Fed¬ 
eral recognition should be withdrawn, it would have 
been easy to say so in plain, unambiguous language, 
and not leave the question hanging upon a question 
of doubtful interpretation raised by the interpolation 
of another proviso of the same bill. 

Moore v. Transp. Co., 24 How. 1, 16 Law ed. 
674, p. 681. 

So far as appears from the language used by the 
72nd Congress in the first proviso of the Appropria¬ 
tion Bill, Federal recognition of a National Guard 
Officer is not affected by his failure to surrender the 
compensation or retired pay he receives from the 
Veterans’ Bureau. Standing alone and without the 
implication defendants read into the second proviso 
the only result of such action by a National Guard 
Officer would be that he would not receive pay for 
performing the 48 drills required by the National 
Defense Act, nor for field training in case he w T as 
called upon to take it. 

N. D. A., Secs. 92, 94, 109; 32 U. S. C., Secs. 62, 
143, 144. 

So far as 12 of the drills are concerned, he -would 
be in no different case than any other member of 
the National Guard (see Petition, p. 10, par. 23, and 
Answer, p. 22, par. 23), and to hold that non-payment 
for those 12 drills requires or warrants withdrawal 
of Federal recognition from all National Guardsmen 
affected is to defeat the entire purpose of the Na¬ 
tional Defense Act. 
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It is entirely clear both from this angle, no less 
than from a consideration of the Legislative intent 
■so evident from a consideration of all Federal legis- 
lation affecting the Militia when not in thej service 
of the United States that the matter of payment or 
non-payment from Federal funds for the tinfie spent 
training in the National Guard neither ccjuld nor 
should affect the question of Federal recognition in 
any way. 


But conceding, for argument’s sake, that the 72nd 
Congress did intend to add, by implication, an addi¬ 
tional reason or way of withdrawing Federal recog¬ 
nition, another and later Congress amended the Gen¬ 
eral Law, dealing with the same subject, sb that it 
contains a complete, specific and unambiguous direc¬ 
tion as to when, how and why Federal recognition 
shall be withdrawn and prescribing only two ways in 
which it may be done—either by action of an Effi¬ 
ciency Board convened by the Federal Government 
(or a Federal inspector) or action by the SiAte on its 
own initiative. Under all established and j accepted 
canons of Statutory construction this later | Act re¬ 
pealed the implied terms of the earlier in ^o far as 
the particular subject of withdrawing Federal rec¬ 
ognition is concerned. 

This Court has consistently held in a lon^ line of 
decisions that repeal of an earlier Statute by implica¬ 
tion from the provisions of a later general Statute 
is not favored unless the provisions of |the later 
general Statute are manifestly inconsistent yrith those 
of the earlier special Statute. 


(1921) Motor Cory. v. Steel An. Cd,., 276 F. 
631. 

(1933) U. S. ex rel. I. G. Farben Infl. Sc., 65 
Fed. (2d) 195. i 

Those provisions of the Act of June ! 15, 1933, 


! 
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hereinabove cited and discussed, which direct and re¬ 
quire some kind of an inquiry on the part of either 
the State or Federal authorities before Federal rec¬ 
ognition may be withdrawn are “ manifestly incon¬ 
sistent” with the construction put upon the pro¬ 
viso in the Appropriation Bill which appellees con¬ 
tend endows them with arbitrary power in the prem¬ 
ises. Hence the later general Statute must be held 
to have repealed whatever implication arose under 
the terms of the earlier Statute. 

The rule is well settled that a proviso in an Act 
of Congress the purpose of which is to take out from 
the operation of another or the same Statute some 
particular case must be strictly construed and cannot 
be resorted to for the purpose of importing into the 
body of the same or another Statute an additional 
provision, whether negative or positive, not already 
contained therein in express terms. 

Minis v. U. S., 40 U. S. (15 Peters) 423, 10 L. 
ed. 791. 

Z7. S. v. Dickson, 40 IT. S. (15 Peters) 141, 10 
Law ed. 6S9. 

The National Defense Act has expressly prescribed 
the reasons for and the method by which Federal rec¬ 
ognition shall or may be withdrawn ever since it was 
first enacted in 1916—close to twenty years ago. 

It cannot be inferred that Congress intended to 
add an additional reason for such withdrawal after 
all those years by means of a proviso in an Appro¬ 
priation Bill which could be in effect for only one 
year. 

Appellant was a Federally recognized officer draw¬ 
ing both the emoluments to which he was entitled by 
virtue of being a retired Army Officer, as well as his 
pay as a National Guard Officer when entitled thereto 
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under the National Defense Act from 1919 to June 
30, 1933 (Record, Petition, p. 4), and tfiat prac¬ 
tice was approved by the Comptroller Genej-al of the 
United States (Record, Petition, p. 4, par. 9; Answer, 
p. 21, par. 9). ! 

i 

When Congress amended the National Defense Act 
by Act of June 15, 1933, it specifically and particularly 
provided for and covered the question of withdrawing 
Federal recognition. No provision is madq for such 
withdrawal on the part of the President or the War 
Department for the reason that a National Guard 
Officer may not draw pay from Federal ifunds for 
performing a purely State function, i. e., training the 
State Militia. ! 

i 

i 

It is respectfully submitted that the Implication 
read into the Army Appropriation Bill by th^ appellees 
and the Court below and upon which thej appellees 
purported to act in withdrawing Federal recognition 
from appellant is so manifestly inconsistent with the 
general policy and the exact provisions of the National 
Defense Act affecting withdrawal of Federal recog¬ 
nition as to bring the instant case within !the excep¬ 
tion to the general rule of repeal by implication and 
to require a reversal of the decision and order of 
the Court below on the ground that that jjart of the 
Appropriation Bill upon which appellees rely as their 
authority herein was repealed by the Act df June 15, 
1933. I 
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IV. 

The suggestion that the President of the United 
States may at his discretion withdraw or refuse Fed¬ 
eral recognition to a National Guard Officer qualified 
by law to retain or receive it is contrary to the ex¬ 
press provisions of the Federal Constitution and the 
Laws of the United States. 

Appellees contended in the court below that the 
President might, in his discretion, refuse Federal 
recognition to a National Guard Officer or withdraw 
such recognition, once extended. The Court again held 
with them and decided that such being the law of the 
case, mandamus could not issue to compel the Execu¬ 
tive Department of the United States Government to 
do the act petitioned for (R. p. 31). The decision 
and ruling are based on the authority of Myers v. U. S. T 
272 U. S. 52; 47 S. Ct. Rptr. 21. 

This \tas clearly error for the reason that (R. p. 31) 
the doctrine of the Myers case can have no applica¬ 
tion in the instant case because there is no Constitu¬ 
tional power vested in the President to appoint officers 
of the Militia of the several States. 

To the contrary, that power is expressly excepted 
from the powers lodged in the United States under 
the Constitution. 

U. S. Const. Art. I, Sec. 8, Clause 18. 

The National Guard of the United States is neces¬ 
sarily the same as the National Guard of the several 
States. There must be a State National Guard before 
there can be any National Guard of the United States. 
Hence officers of the National Guard of the United 
States are originally and primarily officers of the 
National Guards of the several States, and thus their 


appointment originates with the States, and not in 
the Federal Government. 

The Myers ease hinges on the point that the Presi¬ 
dent is authorized by the Constitution to appoint post¬ 
masters by and with the advice and consent of the 
Senate, and that such being the case, he has the power, 
under Constitution, Article II, to remove thepa without 
concurrent action by the Senate for the reason that 
the power of appointment carries the power ot removal. 

It is clear that no such condition exists Here since 
the President has no original power of appointment, 
and the decision of the Court (R. p. 31) to tljiat effect, 
is reversible error. 


The appellant was an officer in the Arihy of the 
United States and could not be removed ih time of 
peace except as prescribed by law. 

10 U. S. C. Secs. 572 and 1590; R. S. 1229, 
Articles of War, Art. 118. 

j 

The National Defense Act as amended bt the Act 
of June 15, 1933, provides that an officer of the Na¬ 
tional Guard of the United States, from whotn Federal 
recognition has been withdrawn, shall be (discharged 
from the National Guard of the United States; but 
since the National Guard of the United States is a 
component of the Army of the United State^ (see Sec. 
1, N. D. A.; 10 U. S. C. Sec. 2, as amended Act June 
15, 1933), it is perfectly clear that some inquiry must 
be had, either by way of a board as provided for in 
the National Defense Act, or by a General Court 
Martial as provided for in the Articles of War, be- 
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fore an officer may be discharged or dismissed from 
service in the Army of the United States in time of 
peace. 

Neither the President nor the Secretary of War have 
the power to discharge or dismiss Army Officers except 
as prescribed by Law. 

Blake v. U. S., 103 U. S. 227, p. 235. 

Granted that the President has the power and it is 
his duty to appoint the Officers of the National Guard 
of the United States (Sec. 73, N. D. A., 32 U. S. C. 
113-a) his field of choice is limited to Officers of the 
Federally recognized National Guard establishments 
of the several states. Such Officers hold their office 
by virtue of appointment by the States so they stand 
on a very different footing, in so far as the power of 
removal is concerned, than do Army Officers appointed 
by the United States, conceding that the doctrine of 
the Myers case applies to Officers of the Regular Army. 

If Army Officers appointed by the United States may 
not be dismissed from its service in time of peace ex¬ 
cept after an inquiry by a Court Martial, certainly 
Army Officers whose original appointment must 
be made, under the provisions of the Federal 
Constitution, by some other power cannot be in¬ 
continently fired out of the service without a hear¬ 
ing and for no other cause than that Congress has 
either neglected or refused to appropriate money to 
pay them. 
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VI. 

i 

The Court below applied a rule of statutory construc¬ 
tion not applicable to the instant case. 

No doubt it is a rule of construction thht all lan¬ 
guage of a Statute should receive some meaning (R. 
p. 31) but before that rule applies there must be some¬ 
thing which requires or necessitates construction. 

When the language of a general statute is clear, un¬ 
ambiguous and certain neither the Courts nor an 
Executive Officer charged with the duty of construing 
it may go outside the Statute itself to find some pro¬ 
vision in some other Statute, whether in pdpi materia 
or not, in order to create an ambiguity qr to cast 
doubt upon its plain meaning and clear intent. 

Barnes v. the R. R., cited supra . 

Robertson v. U. S., 285 Fed. 911, p. 91^5; 52 App. 

D. C. 177. 

The Court below quotes part of the Qpinion in 
Wilbur, etc., v. U. S., 281 U. S. 206; 50 S. |Crt. Rpts. 
320, to sustain the holding that the Appellees; here have 
a right to construe the National Defense Aj.ct in con¬ 
junction with the Army Appropriation Bill^ so as to 
create a situation wherein their duty is not entirely 
clear, and thus bring their decision in the instant case 
within the rule that their judgment or discretion may 
not be controlled by Mandamus (see R. pi 31), and 
further cites Hall v. Payne, 254 IT. S. 343; 41 Sup. 
Crt. Rptr. 131, as authority for holding tl|iat it was 
the right of Appellees to construe the Statutes in¬ 
volved. 

It is respectfully submitted that the loiver Court 
was in error in so holding. 

In the Wilbur case, 281 IT. S., at page 218, 50 Sup. 
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Crt. Rptr., p. 324, Judge Van Devanter writes as fol¬ 
lows : 


“The duties of executive officers, such as the 
Secretary of the Interior, usually are connected 
with the administration of Statutes which must 
he read and in a sense construed to ascertain 
what is required. But it does not follow that 
these administrative duties all involve judgment 
or discretion of the character intended by the 
rule just stated. Where the duty in a particular 
situation is so plainly prescribed as to be free 
from doubt and equivalent to a positive com¬ 
mand, it is regarded as being so far ministerial 
that its performance may be compelled by man¬ 
damus, unless there be provision or implication 
to the contrary. But where the duty is not thus 
plainly prescribed, but depends upon a Statute 
or Statutes the construction or application of 
which is not free from doubt, it is regarded 
as involving the character of judgment or dis¬ 
cretion which cannot be controlled by Man¬ 
damus. ’ ’ 

There can be no doubt but that the language of the 
National Defense Act in its direction as to how Fed¬ 
eral recognition shall be withdrawn is so “free from 
doubt’’ as to be “equivalent to a positive command.” 

It is not until reference is had to a prior Statute the 
provisions of which are limited as to time that Ap¬ 
pellees could find any authority whatever for their ac¬ 
tion in the instant case; and it is respectfully urged 
that this reaching out to some other Statute to create 
a situation which creates some doubt as to the extent 
of their authority is unauthorized and illegal. 

The Hall case (254 U. S. 343, 41 Sup. Crt. Rptr. 
131), hinges on an entirely different question than is 
here presented. 

It there appeared that the basic question had been 


I 
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the subject of litigation before the proper federal 
Departments wherein the Secretary of the Interior, 
after due hearing, had made his findings, construing a 
single statute. He did not go outside the statute it¬ 
self to create a question which he would haye been 
called upon to decide, as is the case here; nor did he 
add to the statute words or conditions not contained 

i 

therein. 


VII. 

Even though an Executive or Administrative Officer 
is under a duty to construe or has the right to con¬ 
strue a statute which directs him to perform purely 
ministerial duties, mandamus wil lie when the re- 
fusal of the officers to perform the act is basyd on an 

erroneous construction by him of the statut^. 

j 

McCarl v. U. S., 30 Fed. (2d) 561, p. 563, and 
cases there cited. 

The same principal applies here. The application 
is for a Mandamus to compel appellees to Federally 
recognize the appellant. Appellees refuse td do so, 
basing that refusal upon their interpretation of a 
proviso in the Army Appropriation Bill whick is not 
only repugnant to the entire intent and meaning of 
the National Military Policy of the United Sjtates as 
expounded and codified in the National Defense Act, 
but reads something into the Act which isn’t there. 

Such construction is manifestly erroneous |and ap¬ 
pellees may not invoke the “judgment and discretion” 
rule to defeat the jurisdiction of the Court! and so 
perpetuate their error. 

i 

i 


i 
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VIII. 

The learned Court below quite evidently misun¬ 
derstood appellant’s contention and misapprehended 
the issues presented. 

In deciding this case, the learned Court wrote, in 
part, as follows: 

“In my opinion the Appropriation Act is 
capable of the construction adopted by Defend¬ 
ants. Counsel agree that this is the question 
involved” (R. p. 30, par. 1 of Decision). 

i 

It is respectfully shown to this Court that appel¬ 
lant’s contentions in the Court below were far more 
sweeping than this language would indicate. 

Appellant’s Demurrer distinctly challenges the right 
cr power of appellees to invoke the provisions of the 
Army Appropriation Bill in support of their action; 
first, because it is in conflict with the express provi¬ 
sions of the National Defense Act (R. p. 26, Point VI), 
second because the National Defense Act is exclusive 
of all other Acts in its provisions affecting withdrawal 
of Federal recognition (R. p. 26, Point VII), and needs 
no construction (R. p. 27, Point VIII), and further 
appellant challenged the Constitutional right of ap¬ 
pellees to act as they did (R. p. 27, Point IX). 

The whole aim and purpose of the National Defense 
Act is to secure competent, trained, qualified Officers 
and men for service in the National Guard of the 
several States which, in turn, compose the National 
Guard of the United States. 

The duty and responsibility and authority for train¬ 
ing the National Guard in peace time is on the Stare 
(U. S. Const. Art. I, Sec. 8, Clause 16), and the only 
reason for those sections of the National Defense Act 
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prescribing certain mental, physical and moral quali¬ 
fications for Officers of the National Guard (is to in¬ 
sure such proper training as will insure th^ Nation 
an adequate, military force in time of National need 
or exigency. 

“It is admitted that General Gillett i3 in every 
way qualified for the office he holds ip. the Na¬ 
tional Guard and that he is an Officer of skill 
and ability and is a man of the highest char¬ 
acter” (R., p. 29). 

I 

And the State of New York declined to request ap¬ 
pellees to withdraw’ Federal recognition from him (R., 
p. 9; Pet. par. 21; R. p. 22, Par. 21, Answeif). 

Nevertheless appellees contend that he imay not 
serve in the Federally recognized National Guard of 
his State and his Country because he cannot be paid 
for his services from Federal funds. 

Were the Army Appropriation Bill the only statute 
under consideration here, perhaps the contention of 
the appellees as well as the decision of the Court be¬ 
low would have some reasonable, logical foundation 
upon which to base an argument. But thd National 
Defense Act is the paramount statute affecting the 
situation presented by the instant case and it is re¬ 
spectfully submitted that neither the appellees nor 
the courts may, by implication or construction, add to 
nor take from the terms and provisions of that act by 
reference to other and even cognate Acts arid Legisla¬ 
tion so as to emasculate or defeat the plai^ purpose 
thereof. 


i 

I 

i 

i 

I 

i 


i 
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IX. 

The opinion of the Judge Advocate General’s De¬ 
partment rendered to the Adjutant General of the 
Army May 26, 1933, and upon which appellees re¬ 
lied in withdrawing Federal recognition from appel¬ 
lant furnishes no authority for that act. 

Record, p. 14 to p. 16. 

Record, p. 8, Par. 18 of Petition. 

Record, p. 22, Par. 18 of Answer. 

The substance of that opinion is that there is no le¬ 
gal sanction for a State to maintain its organized 
Militia (National Guard) unless members thereof are 
paid by the Federal Government; therefore, with the 
exception of Adjutants General, no State may maintain 
a class of officers or troops other than those provided 
for in the National Defense Act amended, as is claimed, 
by the second proviso of the 1933-1934 Army Appropri¬ 
ation Bill. 

The learned Judge Advocate is fundamentally in er¬ 
ror on his Constitutional Law. 

The States need no authority from the Federal Gov- 
eminent to organize and train any part of the State 
Militia as a State force they see fit. They were doing 
it long years before the Constitution was adopted, and 
up until 1903, they had scant help from the Federal 
Government in the matter. 

Nor may the Federal Government compel any State 
to organize any part of the State Militia as a purely 
State force unless the State sees fit to do so; for no 
such power is conferred upon it by the Constitution. 

These Constitutional principles are so fundamental 
and. elementary as to be axiomatic. Under the National 
Defense Act if a State does organize and maintain a 


I 


part of its Militia, it must conform its action^ in that 
behalf to the scheme of the National Defense'Act for 

I 

therein Congress has provided for organizing] arming 
and disciplining the Militia—but there is no Constitu¬ 
tional duty imposed on Congress to maintain such 
Militia when not in the Federal service. 

In recent years the War Department authorities 
seem to have lost sight of this fundamental fact. It is 
quite true that before sharing in any Federal Appropri¬ 
ation to be used for “ organizing, arming and disciplin¬ 
ing the Militia, ” conditions may be imposed on the 
States by Congress as a condition precedent t(j sharing 
in that money (Sec. 110, N. D. A.; 32 U. S. C. Sec. 154). 

For instance, the National Defense Act provides in 
substance that State Militiamen must appear fpr train¬ 
ing a fixed, definite number of times during ithe year 
and failure so to do forfeits the right to Federal pay 
(Sec. 92, N. D. A.; 32 U. S. C., Sec. 62); not td Federal 
recognition by the Federal Government. 

No one will seriously contend that the Federal Gov- 
vernment has the power to compel individual Militia¬ 
men when not in the service of the United Stages to at¬ 
tend drills to the end that the individual “may be com¬ 
pensated from Federal funds.’’ j 

Any such compulsion must come from the States 
(Houston v. Moore, cited above), and the Federal Gov¬ 
ernment is powerless in the matter. 

And yet the learned Judge Advocate stands on the 
proposition that there is “no legal sanctionj for the 
maintenance by the States of any National G|uard the 
members of which may not be compensated from Fed¬ 
eral appropriations,” to justify his approval of de¬ 
fendants’ acts. 

It will not be presumed that Congress intended to lay 


i 

i 
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down a condition for membership in a Federally recog¬ 
nized National Guard which the Federal Government it¬ 
self is powerless to enforce. 

Nor will it be presumed that the Congress tried to 
impose a duty on the States the Congress had no power 
to impose. 

The proposition that a State may not maintain a 
National Guard without accepting Federal money to 
pay it with is utterly untenable, for the historical fact 
is that the Federal Government never contributed a 
dollar to the States for pay purposes until the year 
1916. 

State National Guard establishments are not 
‘ 4 troops’’ the maintenance of which is prohibited to the 
States by See. 61, N. D. A. (32 U. S. C. 194). 

State v. Wagener, 74 Minn. 522. 

Dunne v. The People, 94 Ill. 120. 

But even if such establishments are held to be 
“troops’’ a reading of the whole of Section 61 indicates 
that the prohibition is not against maintaining 
“troops” but against maintaining them in any way 
“other than as authorized in accordance with the OR¬ 
GANIZATION prescribed” under the act, referring, of 
course, to grouping them into tactical and administra¬ 
tive units for the sake of uniformitv which is an en- 
tirely different thing and has no bearing whatever on 
the question of paying them from Federal funds when 
not in the service of the United States. 

As a matter of fact and law, whether National 
Guardsmen when in State service are paid from Fed¬ 
eral funds or not has no bearing whatever on the right 
or privilege of both the individual and the State to Fed¬ 
eral recognition pursuant to the provisions of the Na¬ 
tional Defense Act when duly qualified for such recog¬ 
nition under the provisions of the Act. 



The learned Judge Advocate bases his whole opinion 
on the second proviso of the section of the Appropria¬ 
tion Bill under discussion, which reads: 

• I 

“Present Adjutants General who mayibe draw¬ 
ing such emoluments may be continued \n a Fed¬ 
erally recognized status without pay j UNDER 
THIS ACT” (see p. 22 above). 

By applying the maxim “expressio unius e.s£ exclusio 
alterius” he reaches the conclusion that a National 
Guardsman may neither secure nor retain Federal rec¬ 
ognition under the National Defense Act unless he is 
paid from Federal funds; because the state Adjutants 
General are continued in a federally recognized status, 
without pay, under the terms of an Appropriation Bill 
which automatically expires after a year has passed. 

When the Congress formulated and passed the Na¬ 
tional Defense Act they codified into a general law or 
statute a military policy for the United States for 
years to come. The Act deals with the delicately ad¬ 
justed rights and duties of the states and the Federal 
Government over the State Militia establishments. No 
bureau in the Executive Department has the power to 
add to nor take from the powers conferred bjy* the Act 
through a process of doubtful interpretation <}f another 
Act. 

i 

“The maxim ‘expressio unius est ei\:lusio ai¬ 
terius’ (invoked by the Judge Advojcate) ex¬ 
presses a rule of construction, not of substantive 
law, and serves only as an aid in discovering the 
legislative intent * WHEN THAT IS NOT 
OTHERWISE MANIFEST.” 

U. S. v. Barnes , 222 U. S. 513, p. 519;I 32 S. Ct. 

Rp. 117, p. 118 (U. S. Sup. Crt., Jan.,| 1912, Op. 

Van Devanter, J.). 

The manifest and clear intent of the National De¬ 
fense Act is that the several states shall maintain an 
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efficient, well trained National Guard establishment of¬ 
ficered by competent, trained, experienced officers whose 
qualifications are specifically indicated or prescribed 
by the Federal Government. And when a National 
Guard officer appointed by a state fulfills those quali¬ 
fications it is incumbent upon the Federal Government 
to accord him Federal recognition pursuant to the Na¬ 
tional Defense Act—for that is its Constitutional duty 
to the states to the end that there may always be 
available a militarv force in our country to meet what- 
ever exigency may arise. 

Certainly the result of the application of this maxim 
to one piece of legislation may not be relied on to 
change or vary the express provisions of another and 
different piece of legislation. 

That would be very similar to basing one assumption 
upon another assumption and calling the result compe¬ 
tent evidence of a fact sought to be proved. 

When the application of the maxim defeats the mani¬ 
fest purpose of a statute and prevents the purpose for 
which the statute was passed, it has no application. 

City of New York v. Davis, 7 Fed. (2d) 566, p. 

575. 

And it never is of general application but subject to 
numerous exceptions and must yield whenever a eon- 
trary intention on the part of the Legislature is appar¬ 
ent. 

Springer v. Phillipine Islands, 277 U. S. 189, p. 

206; 48 S. Ct. Rep. 480, p. 484. 

It is respectfully submitted that the decision and or¬ 
der of the Court below should be reversed and the case 
remanded, with instructions to sustain the demurrer to 
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appellees’ answer and to issue the writ of itiandamus 
prayed for in the petition. 

Albany, N. Y., October 1, 1934. | 

Respectfully submitted, 

ARTHUR HELLENj 

Attorney for Appellant, 
Colorado Building, 
Washingtoii, D. C. 
RANSOM H. GILLtlTT, 

Of Counsel, in j?ro Per. 
22 D. & H. Bldg., 
Albaiiy, N. Y. 
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In the United States Court of Appeals 
for the District of Columbia 


April Teem, 1934 


No. 6274 I 

i 

SPECIAL CALENDAB 

The United States of Ameeica Ex Rel. Ransom 

H. Gillett, appellant 


v . 


George H. Dern, Secretary of War, and George 
E. Leach, Major General and Chief, IsTational 
Guard Bureau of the War Department of the 
United States 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BBIEF FOE APPELLEES 


INTRODUCTORY STATEMENT 

The appeal herein is from a judgment (R. 32) 
of the Supreme Court of the District of Columbia, 
dismissing the petition of appellant, relatbr below, 
for a writ of mandamus directing the appellees, 


I 


i 
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defendants below, to rescind their action in with¬ 
drawing federal recognition under the National 
Defense Act from relator and requiring them to 
restore him to a federally recognized status as 
Brigadier General in the National Guard of the 
State of New York (R. 11). 

OPINION BELOW 

The opinion of the Supreme Court of the Dis¬ 
trict of Columbia overruling relator’s demurrer to 
defendants’ answer to the petition and denying the 
petition appears at R. 28-32. 

JURISDICTION 

The judgment of the Court below was entered 
May 16, 1934. The relator noted an appeal in 
open court on that day (R. 32). 

STATEMENT OF THE CASE 

The relator holds a commission as a Brigadier 
General in the National Guard of the State of New 
York. He has an honorable and distinguished 
record of service both in the National Guard and 
also in the Federal service during the World War. 
He was wounded in action in France and was 
awarded compensation in March 1921, because of 
his wounds and other disabilities. He has since 
then been receiving such compensation (Pet. pars. 
2, 3, and 4, R. 2, 3). Federal recognition as Briga¬ 
dier General under his commission from the Gov¬ 
ernor of New York was accorded General Gillett 




and he was duly commissioned a Brigadier General 
in the Officers Reserve Corps of the United States 
(Pet. par. 6, R. 3). In June 1928 he wa£ placed 
on the Emergency Officers Retired List, pursuant 
to the Act of May 24,1928, 38 U. S. Code, £|ec. 581, 
582 (Pet. par. 8, R. 4). j 

In addition to compensation for disability, and 
during the time he was Federally recogijized as 
Brigadier General in the National Guard, he was 
paid the Army drill pay, field training pky, and 
allowances authorized under the National ^Defense 
Act (Pet. par. 10, R. 4). 


After the approval on March 4,1933, of ^he Ap¬ 
propriation Act for the War Department for the 
fiscal year ending June 30,1934, 47 Statute^, Chap¬ 
ter 281, page 1571, 1589, 1 the defendant Cljief Na¬ 
tional Guard Bureau notified the proper officers of 
the National Guard of the various States that offi- 
cers drawing pensions or Veterans’ Bureau com- 


1 The Act of March 4, 1933, supra, contained a provision 
as follows, 47 Stat. 1589: j 

No part of the appropriations made in this Act 
shall be available for pay, allowances, or traveling or 
other expenses of any officer or enlisted m^n of the 
National Guard who may be drawing a pension, dis¬ 
ability allowance, disability compensation, cir retired 
pay from the Government of the Unitec) States: 
Provided, That nothing in this provision sh[all be so 
construed as to prevent the application of funds herein 
contained to the pay, allowances, or traveling ex¬ 
penses of any officer or enlisted man of the National 
Guard who may surrender said pension, disability 
allowance, disability compensation, or retire^ pay for 
the period of his service in the National Guard: Pro¬ 
vided further , That present adjutants general who 
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pensations and retired pay must surrender the same* 
during the fiscal year 1934 or be eliminated from 
the National Guard (Pet. par. 11,13, R. 5, 6). This 
requirement was made by the defendants pursuant 
to the War Department’s interpretation of the re¬ 
quirements of the Appropriation Act (Exhibit “B’ r 
to pet., R. 14-16). 

Pursuant to such direction, the Adjutant General 
of New York issued an order to that National 
Guard wherein he directed that officers or enlisted 
men of the Guard receiving such compensation or 
pay should either surrender it for the period of 
their service therein during the fiscal year or be 
eliminated from the National Guard (Pet. par. 14,. 
R. 6). 

j 

Thereafter the defendant Leach, Chief of the* 
National Guard Bureau, informed the Adjutant 
General of New York that officers and enlisted mem 
in the Guard retaining their disability compensa¬ 
tion or retired pay might not retain their Federal 
recognition in the National Guard without Army 
or field training pay, except the Adjutants General,. 

may be drawing such emoluments may be continued in 
a federally recognized status without pay under this 
Act. 

and at page 1591, the following respecting Organized 
Reserves: 

No part of the appropriation made in this Act shall 
be available for pay, allowances, or traveling or other 
expenses of any officer of the Organized Reserves who 
may be drawing a pension, disability allowance, dis¬ 
ability compensation, or retired pay from the Govern¬ 
ment of the United States. 


5 


i 

i 


i 
i 
i 

i 

I 
j 

nor could such officers be transferred to ^he Na- 

i 

tional Guard Reserve (Pet. par. 15, R. 6)^ 

The petitioner protested to the Governor! of New 
York against the order of the Adjutant General 
insofar as it directed surrender of retired pay 
under the Emergency Officers’ Retired Actj or that 
he be eliminated from the National Guard and re¬ 
quested that such order be rescinded (Pet. par. 16, 
R. 7). ! 

i 

In July 1933, the defendant Leach inforjmed the 
Adjutant General of New York that in viejw of re¬ 
quirements of the Appropriation Act for the fiscal 
year ending June 30, 1934, as interpreted by the 
War Department, Federal recognition of | relator 
must cease as of June 30, 1933, and that a | request 
from the Adjutant General for withdrawal of such 
recognition from relator would enable the latter 
to remain in the National Guard without Federal 
recognition; and that relator could not retain Fed¬ 
eral recognition without pay. 

The Adjutant General declined to make the re- 

i 

quest as suggested and thereafter the defendant 
Leach notified relator and the Adjutant general 

_ i 

that relator’s status as a Federally recognized Brig¬ 
adier General in the National Guard of N^w York 
was terminated as of June 30, 1933 (Pet. |par. 21, 
R. 9, 10), and later the relator was notified that 
his status as a Brigadier General in the Officers 
Reserve Corps had terminated as of June 30,1933, 
and that he was no longer a commissioned officer in 
said Corps (Pet. par. 25, R. 10,11). 
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The answer of the defendants, the Secretary of 
War and the Chief of the National Guard Bureau, 
(R. 20-23), admitted generally the allegations of 
the petition except those (Pars. 14,16, R. 6, 7), con¬ 
cerning the action of the Adjutant General of the 
State of New York with respect to notice to relator 
and his protests to and requests of the State Offi¬ 
cials, as to which they averred lack of knowledge 
and information (Ans. par. 14,16, R. 21, 22). 

It asserted, however, that the writ of mandamus 
should not be granted because, in brief, to do so 
would nullify the provisions of the Act of March 
4,1933, and would be an interference with the law¬ 
ful discretion of the War Department, and that 
the action complained of was not arbitrary or ca¬ 
pricious but a reasonable, just and proper exercise 
of authority vested in the defendants (Ans. par. 
28, R. 22, 23). 

To this answer, the relator has filed a demurrer 
asserting that it is bad in substance (R. 24). The 
specifications in support of the demurrer are that 
no substantial contravention of the allegations of 
fact is made in the answer; nor does the answ T er 
set up any fact contributing a defense; that the 
act sought to be compelled of defendants is a purely 
ministerial act as to which they have no discretion; 
that relator has the legal interest sufficient to en¬ 
able him to maintain the action; that the statute 
relied upon by defendants to support their action 
affords no justification or authority for the with¬ 
drawal of Federal recognition from relator; and 
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that their interpretation of it is unwarranted; that 
the action complained of infringed the right re¬ 
served under the Federal Constitution to tie State 
of New York to appoint the officers of it^ militia 
(R. 25-27). | 

STATUTES INVOLVED 

The pertinent statutes are as follows: 

Act of March 4, 1933, c. 281, 47 Stat. jl571, at 
1589: 

No part of the appropriations made in 
this Act shall be available for pa$, allow¬ 
ances, or traveling or other expense^ of any 
officer or enlisted man of the National Guard 
who may be drawing a pension, disability 
allowance, disability compensation! or re¬ 
tired pay from the Government of the 
United States: Provided, That nothing in 
this provision shall be so construed a^ to pre¬ 
vent the application of funds herein con¬ 
tained to the pay, allowances, or traveling 
expenses of any officer or enlisted man of 
the National Guard who may surrender said 
pension, disability allowance, disability com¬ 
pensation, or retired pay for the period of 
his service in the National Guard: Provided 
further, That present adjutants general who 
may be drawing such emoluments pay be 
continued in a federally recognized status 
without pay under this Act. | 

and 1591: 

No part of the appropriation mad^ in this 
Act shall be available for pay, allowances, or 
traveling or other expenses of any officer of 

92724—34-2 
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the Organized Reserves who may be drawing 
a pension, disability allowance, disability 
compensation, or retired pay from the Gov¬ 
ernment of the United States. 

Act of June 15, 1933, c. 87, Sec. 11, 48 Stat. 158, 
U. S. Code, Tit. 32, c. 7, Sec. 113a: 

Officers or warrant officers of the National 
Guard who are in a federally recognized 
status on June 15,1933, shall take the oath of 
office prescribed in section 112 and shall be 
appointed in the National Guard of the 
United States in the same grade and branch 
without further examination, other than 
physical, within a time limit to be fixed by 
the President, and shall in the meantime 
continue to enjoy all the rights, benefits, and 
privileges conferred by this title. 

QUESTIONS PRESENTED 

1. The power of Congress in respect of Federal 
recognition to officers of the National Guard of the 
various States. 

2. The reasonableness, appropriateness, and pro¬ 
priety of the acts of defendants below. 

3. The power of the Courts, in a proceeding in 
mandamus, to review and set aside the action of 
defendants, charged with the duty of administer¬ 
ing the law, in a matter involving the exercise of 
judgment and discretion, in the administration of 
the law. 

SUMMARY OF THE ARGUMENT 

1. The power to grant Federal recognition to 
officers of the National Guard implies and involves 


» 


the power to revoke or withdraw it. U^ider the 
Constitution, Congress has authority to determine 
the extent of the aid, support, and assistance which 

should be given the National Guard of th^ various 

! 

states and the terms upon which the same should 
be granted ( Houston v. Moore, 5 Wheat. il6). 

2. The construction given the law by thb defend¬ 
ants below was warranted by the terms of 'the stat¬ 
ute itself and consistent with the intent and!purpose 
of Congress in its enactment. 

3. The discharge of the duty of defendants in 

administering the law required construction or in¬ 
terpretation of it, a judicial and not a meife minis¬ 
terial function (j Riverside Oil Co . v. Hitchcock, 
190 U. S. 316; Ness v. Fisher, 223 U. S. 683; Alaska 
Smokeless Coal Co . v. Lane, 250 U. S. 549 g Hall v. 
Payne, 254 U. S. 343). The exercise of tl^at func¬ 
tion which involves judgment and discretion, and 
action resulting therefrom may not be reviewed in 
a proceeding in mandamus; neither may tiae court 
coerce that judgment and discretion, nor substitute 
its own ( Ness v. Fisher, 223 U. S. 683;! Alaska 
Smokeless Coal Co . v. Lane, 250 U. S. 549;!/. C. C . 
v. Waste Merchants Ass’n, 260 U. S. 32; Work v. 
Rives, 267 U. S. 175; I. C. C. v. Campbell, 2^9 U. S. 
385; I. C. C. v. N. Y., N. H. A H. R. R. Co., 287 
U. S. 178). | 

i 

4. Under the Constitution, there is ijnherent 

power in the President of the United Spates to 
remove a federal officer ( Myers v. U. S., 272 
U. S. 52). ‘ | 
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5. The action of the defendants in withdrawing 
Federal recognition from relator-appellant does 
not invade any right of the State of New York. 
The relief sought in this case was against with¬ 
drawal of Federal recognition. There is no claim 
made that the relator’s status as an officer in the 

i 

National Guard of New r York State under his state 
commission has been impaired. The withdrawal 
of Federal recognition does not terminate such 
officer’s status as a state officer (Hurley v. U. S v 
60 App. D. C. 69). 

ARGUMENT 

I 

The power to grant Federal recognition to officers of the 
National Guard implies and involves the power to 
withdraw it 

This proposition is so obviously sound that there 
seems no need to stress it or cite authority to sup¬ 
port it. It is indisputable that under the constitu¬ 
tional grant of powder relating to the Militia (Art 
I, Sec. 8, Cl. 16) 2 Congress w^as invested with au¬ 
thority to determine the extent of the aid, support, 
and assistance which should be given the National 
Guard or Militia of the various States and the 

2 The Constitutional provision is: 

The Congress shall have power * * * To pro¬ 
vide for organizing, arming, and disciplining, the 
Militia, and for governing such part of them as may 
be employed in the service of the United States, re¬ 
serving to the states, respectively, the Appointment of 
the Officers, and the Authority of training the Militia 
according to the discipline prescribed by Congress. 
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terms and conditions under which the sanie might 
or should be granted and availed of. 

In Houston v. Moore, 5 Wheat. 1, it was said, p. 
16: | 

Congress has power to provide fopr organ¬ 
izing, arming, and disciplining thpm (the 
militia) and this power being unlimited, ex¬ 
cept in the two particulars of officering and 
training them, according to the discipline to 
be prescribed by Congress, it may |be exer¬ 
cised to any extent that may be deeined nec¬ 
essary by Congress. 

In the exercise of its undoubted authority Con¬ 
gress enacted the provision in the Act of March 
4, 1933 (47 Stat. at page 1589) under which the 
action complained of in this suit was taken by the 

i 

defendants. That Congress could prescribe the 
terms and conditions under which the public money 
should be expended and designate those wb|o should 
receive it is beyond controversy. 

II 


The construction given the statute involved is Warranted 
by the terms of the Act and consistent with the in¬ 
tent of Congress in its enactment 

i 

i 

The provision in question, as we havd already 

i 

noted, specifically declared that no part of the ap¬ 
propriation made should be available for! pay, al¬ 
lowances, traveling, or the expenses of apy officer 
or enlisted man of the National Guard who was 
drawing a pension, disability allowance, or retired 
pay from the Federal Government, unless such 
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officer or enlisted, man should surrender such 
pension, allowance, or retired pay. It also pro¬ 
vided that the present Adjutants General who were 
drawing such emoluments might be continued in a 
Federally recognized status without pay. 

The construction given this legislation by the 
War Department appears in an opinion of the 
Judge Advocate General, set forth as Exhibit B 
to the petition herein (R. 14-16). It was held that 
in view of this provision, officers and enlisted men 
receiving* pensions, etc., must either surrender them 
or be eliminated from the National Guard during 
the fiscal year covered by this appropriation Act 
(1934). In that connection, it was said that that 
view was warranted on the basis that “an officer 
or enlisted man of the National Guard, denied com¬ 
pensation by a condition which the Congress has 
ordained shall deprive him of it, may not continue 
to be recognized as eligible in the only National 
Guard the Congress has authorized and to which it 
has given federal recognition, i. e., a National 
Guard the members of which ‘shall receive com¬ 
pensation from Federal appropriationsV’ 

With respect to the final proviso that Adjutants 
General might be continued in a Federally recog¬ 
nized status without pay, it was said that the terms 
of that proviso negatived any theory that this pro¬ 
vision was intended to amend the National De¬ 
fense Act so as to permit the States to maintain 
a class of officers or troops other than those therein 
authorized. The opinion continued: 
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The final proviso excepts “Adjutants Gen¬ 
eral” from the operation of the Act, but ap¬ 
plies it to all other National Guard personnel 
by providing that “present Adjutants Gen¬ 
eral who may be drawing such emoluments 
may be continued in a federally recognized 
status without pay under this act/' Ex- 
pressio minis esi exdusio aUerius. 

We submit that this construction of thej Act was 
required by its plain language. Certainly! it would 
be inconsistent to recognize one as a member of 
the National Guard and yet deny him riglits which 
such recognition would involve. 

Again, the very fact that Adjutants General 
might be continued in a federally recognized status 
clearly, as the Judge Advocate General pdints out, 
indicates that all others are not to have such recog¬ 
nition. The office of a proviso is to carvje out an 
exception to the application of a statute an^l to save 
from the operation of the statute those persons or 
things otherwise covered by it. 7. C. C. v. Baird, 
194 U. S. 25, 36, 37; Schlemmer v. Buffalo\ R. & P. 
R. Co., 205 U. S. 1,10. | 

Further, not only was the construction war¬ 
ranted, indeed required by the language of the pro¬ 
visions considered, but it v T as also impelled by the 
legislative history of the provision, details of which 
are set forth as an appendix to this briqf, pages 
25 to 30. | 

Summarizing that history, it appears ihat this 
provision originated in an amendment offered by 
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Mr. Cochran when the appropriation bill was being 
considered in the House of Representatives. The 
reason given by the proponent for the amendment 
was that if members of the National Guard were 
disabled so as to be entitled to pensions or compen¬ 
sation, then they were not entitled to be serving in 
the National Guard. “If disabled, I again say they 
do not belong in the guard; and if they are not dis¬ 
abled, they should not be receiving any benefits 
from the Government.” As originally introduced 
by Mr. Cochran, it contained an exception as to 
Adjutants General and fixed a percentage of disa¬ 
bility at 20 which was later changed by amendment 
to 10 percent; however, an amendment of Mr. Goss 
striking out the exception as to Adjutants General 
was adopted (Cong. Rec., Vol. 76, part 2, page 
2234). The exception as to Adjutants General, as 
contained in the Act, came in when the Senate con¬ 
sidered the bill. The first proviso relating to sur¬ 
render of pensions or allowances was in an amend¬ 
ment of Senator Clark of Missouri to which Sena¬ 
tor Black of Alabama proposed an amendment 
which is the second proviso, that relating to Ad¬ 
jutants General. 

Senator Clark stated the purpose of his amend¬ 
ment was to avoid a construction which might be 
given the provision as enacted in the House. “It 
is simply designed to make it clear that that pro¬ 
vision is not intended to apply to a National Guard 
officer or enlisted * * * who surrenders 



* * * 


disability pay or pension during the 
period of his service in the National Guardi’’ 

The exception of the Adjutants Generali was on 
the basis that in case of war they would] not be 
called upon for field service and thus their cases 
were different from officers of the National Guard 
generally. Senator Reed speaking for tlje Com¬ 
mittee said, among other things: j 

The amendment offered by the Senator 
from Alabama changes the picture! quite a 
little because of its provision th4t these 
Adjutants General may be Federally recog¬ 
nized but will cease to draw any p^jiy from 
the Federal Government under this Army 
Appropriation bill. 


In the light of this history, it is plain that the 
intention of Congress was that those menibers of 
the National Guard who came within the tprms of 
this legislation and were not within the scope of 
the provisos should not have federal recognition. 
Hence, the action taken in the case of appellant was 
the only action which could be taken under fhe law, 
since he was receiving disability compensation, had 
refused to surrender it, and he was not an ^djutant 
General. 

An argument against the withdrawal of ^Federal 
recognition from appellant is sought to be based 
upon the provisions of Section 11 of the Act of 
June 15, 1932, U. S. Code, Tit. 32, c. 7, Sgc. 113a, 
which amended the Act of June 3, 1916, the so- 
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called “National Defense Act.” That section pro¬ 
vides, so far as here material: 

Officers or warrant officers of the National 
Guard who are in a federally recognized 
status on June 15, 1933, shall take the oath 
of office prescribed in section 112 and shall 
be appointed in the National Guard of the 
United States in the same grade and branch 
without further examination, other than 
physical, within a time limit to be fixed by 
the President, and shall in the meantime 
continue to enjoy all the rights, benefits, and 
» privileges conferred by this title. 

As we understand the contention (appellant’s 
brief, page 27 et seq.) it is that inasmuch as this 
amendment became law on June 15, 1933, which 
was subsequent to the date, March 4,1933, that this 
provision in the appropriation act became effective, 
it superseded or repealed pro tanto the appropria¬ 
tion act provisions. 

But the answer to that contention is that the 
latter enacted amendment was general legislation 
and since repeals by implication are not favored, 

such general legislation will not be held to repeal 
special and particular legislation unless the two 
cannot be reconciled or it is clear that such repeal 
was within the contemplation and intent of the 
Congress (Petri v. Creelman Lumber Co., 199 U. S. 
487; W ashing ton v. Miller, 235 U. S. 422). 

Morever, these two provisions are not directed 
to same subject. The provisions of the Army Ap- 






i 
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propriation Act (1934) relating to National Guard 
Officers who were in the status of “drawing a pen¬ 
sion, disability allowance, disability compensation, 
or retired pay from the Government of the j United 
States”, as construed by the War Department 
affected the eligibilty of officers to continuance of 
Federal recognition, whereas the National Defense 
Act as amended by Section 76 of the Act of June 
15,1933, provided for withdrawal of Federal recog¬ 
nition of National Guard Officers for \certain 
specific causes. The provisions referred tcf of the 
Army Appropriation Act (1934) dealt jwitli a 
special class of officers and changed the eligibility 
of certain categories of National Guard Officers 
for continued Federal recognition and made cer¬ 
tain officers no longer eligible for continued Fed- 
eral recognition, while the Act of June 1$, 1933, 
makes general provision with respect to dll cate¬ 
gories of National Guard Officers and provides for 
withdrawal of Federal recognition, not of officers 
who were ineligible for continued recognition but 
for those who, though eligible for recognition, had 
become unfit or inefficient (Sec. 76, Act of June 
15, 1933). In any event there is no irreconcilable 
conflict between the two; both may be given effect 
since the special legislation provides for a particu¬ 
lar class of officers and enlisted men. Further, it 

i 7 

would be difficult to spell out any intention to re- 
peal. Congress had only a little more thah three 

months previously directed that federal recogni- 

I 

I 

I 
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tion be withheld or withdrawn from those within 
the terms of the provision contained in the appro¬ 
priation act for reasons already set forth. It is 
impossible to conceive that it would have abrogated 
that well-considered action, without expressly so 
providing. It can not be reasonably contended 
that the attention of Congress was directed to the 
special legislation in the appropriation act and that 
it meant to repeal it sub silentio. 

Ill 

The action of the defendants, appellees, was the result 
of the exercise of judgment and discretion in the ad¬ 
ministration of the law committed to them by Congress 
and is not reviewable in a proceeding in mandamus 

Although, for reasons advanced under the pre¬ 
ceding point, we are convinced that the construc¬ 
tion given the law by the defendants below was 
correct, yet the precise question presented here is 
not whether that construction and the action under 
it were right but whether they were made and 
taken in the exercise of judgment and discretion. 

The discharge of the duty imposed upon defend¬ 
ants in administering the law required construction 
of the law. This is a judicial and not a mere min¬ 
isterial function. Riverside Oil Co . v. Hitchcock, 
190 U. S. 316; Ness v. Fisher, 223 U. S. 683; Alaska 
Smokeless Coal Co. v. Lane, 250 U. S. 549; Hall v. 
Payne, 254 U. S. 343. 

The Supreme Court, in Hall v. Payne, speaking 
of the act there in question and the Secretary of the 
Interior’s construction of it, said (p. 347) : 
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He could not administer or apply the act 
without construing it, and its construction 
involved the exercise of judgment aid dis¬ 
cretion. ! 

Since the defendants were bound to construe the 
law, and did so in the exercise of their judgment 
and discretion, their action resulting therefrom 
cannot be reviewed in a proceeding in mandamus. 
This is well settled. The applicable rule was! stated 
in Ness v. Fisher, 223 U. S. 683, wherein the Court 
refused to review a construction placed upon an 
act by the Secretary of the Interior, thus (p[ 691) r 

So, at the outset, we are confronted with 
the question, not whether the decision^ of the 
Secretary was right or wrong, but whether 
a decision of that officer, made in tjhe dis- 

' l 

charge of a duty imposed by law and involv¬ 
ing the exercise of judgment and discretion, 
may be reviewed by mandamus and he be 
compelled to retract it, and to give eifect to 
another not his own and not having jus ap¬ 
proval. The question is not new, but has 
been often considered bv this court ailid uni- 

t/ 

formly answered in the negative. Decatur 
v. Paulding, 14 Pet, 497, 515; United\States 
ex rel. Tucker v. Seaman, 17 How. 225, 230; 
Games v. Thompson, 7 Wall. 347; Liichfield 
v. Register and Receiver, 9 Wall. 575; fJnited 
States ex rel. McBride v. Schurz, 102 U. S. 
378; United States ex rel. Dunlap v. Black, 
128 U. S. 40, 48; Riverside Oil Co. Hitch¬ 
cock, 190 U. S. 316, 324. 

I 
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In Alaska Smokeless Coal Co. v. Lane, 250 U. S. 
549, 555, it was said: 

Where there is discretion * * * even 

though its conclusion be disputable, it is im¬ 
pregnable to mandamus. 

In Hall v. Payne, 254 U. S. 343, it was said (p. 
348): 

The view for which the relator contends 
was not so obviously and certainly right as 
to make it plainly the duty of the Secretary 
to give effect to it. The relator, therefore, is 
not entitled to a writ of mandamus. 

See also I. C. C. v. Waste Merchants Association, 

260 U. S. 32; V/ork v. Hives, 267 U. S. 175, 183; 
I. C. C. v. Campbell, 289 U. S. 385, 393, 394; I. C. C. 

v. N. Y., N. II. d‘ II. E. E. Co v 287 U. S. 178; Com¬ 
pare Hurley v. U. S., 60 App. D. C. 69. 

Under these adjudications, the result in this case 
was well stated by the Court below (R. 31, 32) : 

The President has through the War De- 
1 partment withdrawn Federal recognition 
from General Gillett. So that even if the 
statute has been erroneously construed by 
the War Department the Court is without 
authority to compel the Secretary of War 
to grant Federal recognition to General 
Gillett. 
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IV 

Under the Constitution, there is inherent powe)r in the 
President to remove a Federal officer | 

Tlie President of the United States is I by the 

Constitution made the Commander in Chiejf of the 
Army and Navy of the United States (Art' 2, Sec. 

2, CL 1). Such is the nature of the armecjl forces 
that this power must of necessity be untra|mmeled 

i 

and without limitation. 

Likewise, with the power of appointment of fed¬ 
eral officers given by Art. 2, Sec. 2. Cl. 2. 

In view of the broad sweep of the decision in 
Myers v. U. S 272 U. S. 52, wherein the power of 
the President to remove a federal official fvvas up¬ 
held, it would appear that the action of the Presi¬ 
dent, through the Secretary of War, in withdraw¬ 
ing federal recognition from appellant in this case, 
could not be interfered with by the Courts.' While 
it is true that, under the provisions of Article 1, 
Section 8, Clause 16 of the Constitution, thje power 
to appoint officers of the State Militia is Reserved 
to the states themselves and the President has no 
power to appoint such officers, yet it is equally true 
that the President, as the Chief Executiv^ and as 
Commander in Chief of the Armv, has the sole 
power to recognize for Federal purposes National 
Guard Officers appointed by the states. 

Congress may properly prescribe the ahalifica- 

i 

tions and eligibility of National Guard jOfficers, 
but the President alone, as Chief Executive and 
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Commander-in-Chief of the Army, can exercise the 
power of recognition. The clear implication of the 
case of Myers vs. United States, 272 U. S. 52, im¬ 
pels the conclusion that the power to recognize 
National Guard Officers for Federal purposes nec¬ 
essarily carries with it the power to withdraw that 
recognition. Were it otherwise it is easy to con¬ 
ceive the situation of a National Guard Officer ap¬ 
pointed by the state and Federally recognized by 
the War Department whose efficiency, fitness, and 
capability as an officer is extremely high so that 
his Federal recognition can not be withdrawn 
under the provisions of Section 76 of the Act of 
June 15, 1933, yet as to that officer the President 
might entertain grave doubt as to his loyalty and 
yet not have sufficient evidence of disloyalty upon 
which to base charges which would bring the officer 
before a court-martial for trial. While this is not 
the situation in the case of General Gillette, the 
example is cited as an instance where, if the con¬ 
tention of the appellant be correct, the Chief Execu¬ 
tive and the Commander-in-Chief of the United 
States Army would have to continue Federal rec- 
ognition of a National Guard Officer in whom the 
Commander in Chief imposes no trust or confi¬ 
dence. To state the case merely is to portray its 
absurdity. Surelv, it can not be successfullv con- 
tended that the provisions for withdrawal of Fed¬ 
eral recognition under Section 76 of the act of June 



15, 1933, for specific reasons, exhausted thd power 
of the Executive and the Commander in Cjhief of 
the United States Army to withdraw Federal rec¬ 


ognition for other purposes (. Shurtleff v. 
States, 189 U. S. 311). 

Y 


United 


The action of the defendants in withdrawing Federal 
recognition from the petitioner does not invade the 
right of the State of New York to appoint the officers 
of its militia 

There is neither allegation in the petition nor 
any showing made that the State of Netv York 
through its proper official has terminated tjhe posi¬ 
tion of relator as an officer in the State Militia or 
National Guard . It is important to note tl}at what 
is complained of and against which relief is sought 
is the withdrawal of Federal recognition to 1 relator. 
It appears that his rights and privileges as* a State 
•officer flowing from his commission by th4 Gover¬ 
nor of the State of New York have not been dis- 

I 

turbed. Hence, his complaint of invasion j of state 
sovereignty is premature and not open here, but 
in any event it has been held that withdrawal of 
Federal recognition to an officer of the National 
Guard of a State does not terminate such j officer’s 
status as a state officer (Hurley v. U . S j60 App. 
D. C. 69). | 
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CONCLUSION 

The judgment of the court below dismissing the 
petition for a writ of mandamus was correct and 
should be affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney, 

H. L. Underwood, 

Assistant United States Attorney, 

Attorneys for Appellees . 
Major Harry A. Auer, 

Judge Advocate General’s Office, 

j 

Of Counsel . 
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Extracts from Legislative History of Army 
Appropriation Act of March 4,193^ 

The amendment to the Army Appropriation Act 
which provided that no part of the appropriation 
made thereunder should be available for paj[, allow¬ 
ances, etc., of an officer or enlisted man of the Na¬ 
tional Guard receiving disability compensation or 
a pension from the Federal government was spon¬ 
sored by Mr. Cochran of Missouri when the jbill was 
under consideration in the House of Representa¬ 
tives. His amendment was as follows (Coiig. Rec. 
Vol. 76, part 2, page 2234, Jan. 21, 1933): I 

I 

No part of the appropriations ipade in 
this act shall be available for pay, allowances* 
or traveling or other expense of any pfficer or 
enlisted man of the National Guard who may 
be drawing a pension, disability allowance,, 
disability compensation, or retired pay from 
the Government of the United States for 
disability rated by the Veterans’ Adminis¬ 
tration in excess of 20 percent, except that 
this limitation shall not apply to tljie adju¬ 
tants general of the several states. 

Speaking in respect of the purpose of the amend¬ 
ment, Mr. Cochran said (Cong. Rec., Vol. j 16, Part 
2, page 2234) : j 

A brief investigation on my part discloses 
already there are 65 men on the emergency 

25 
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officers’ retired roll getting money from the 
United States Government amounting to 
$125.00 to $250.00 per month, who, in order 
to get on this roll, must show that they are 
more than 30 percent disabled, who are serv¬ 
ing in some capacity with the National 
Guard and drawing money out of this ap¬ 
propriation. If they are disabled, they are 
entitled under the law to be on the emer¬ 
gency officers’ retired roll, but they are not 
entitled to be serving in the National Guard. 
If he is disabled, he should not be in the 
guard. If he is not disabled, he has no moral 
right to accept pay as a disabled man. 

Further respecting the percentage limitation of 
disability contained in the amendment, he said 
(p. 2234): 

I put a limit in the amendment because in 
some instances you will find a man received 
some wounds in combat and was temporarily 
incapacitated. He is perhaps 10 or 12 per- 
1 cent disabled and may be drawing $8 or $10 
a month. A man who has been wounded 
or injured in line of duty and is only 10 or 
12 percent disabled is still a fighter. I would 
exempt him. He deserves to be exempted. 

Some question was raised as to the effect of the 
percentage provision, and Mr. Cochran said (p. 
2234): 

I think the amendment should be adopted 
in some form so as to prevent a man who is 
on the emergency officers’ retired list from 
drawing money under this appropriation for 
active service. 

Answering argument that the effect of the pro¬ 
vision would be to impair the efficiency of the 
National Guard, Mr. Cochran said (p. 2235): 


I would do nothing that would interfere 
with its efficiency. The guard can depend 
upon my support at all times; blit, Mr. 
Chairman, those I want to reach arp espe¬ 
cially the emergency retired officersj whose 
sworn application required a statement that 
he was 30 or more percent disable^. The 
men who are drawing big monthly allowance 
who are in the guard, and it is my!under¬ 
standing that they also must pass a physical 
examination to get in the guard. Nqw, they 
are either disabled or they are not disabled. 
If disabled, I again say they do not belong 
to the guard; and if they are not disabled, 
they should not be receiving any benefits 
from the Government. 

Asked why Adjutants General were excepted, 
Mr. Cochran said (p. 2236) : j 

The adjutant general is appointee}. by the 
Governor of the State. That is whyj I have 
covered them in the amendment. 

Mr. Goss. Why does the gentleman except 
them ? | 

Mr. Cochran. Because they are appointed 
by the governors and are administrative offi¬ 
cers. I think we should leave thenji alone; 
let the governors be responsible. 

Mr. Goss then moved an amendment which 
would strike out “Except that this limitation shall 
not apply to the Adjutants General of thq several 
states.” | 

Asked the purpose of this amendment, Jijlr. Goss 
said (p. 2236) : ! 

* * * the purpose of my amendment 
is this: If the amendment offered by the 
gentleman from Missouri has any merit at 
all, certainly my amendment has more 
merit, because it does not except aijiyone in 
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the National Guard, including the adju¬ 
tants general of the various States. 

This amendment was agreed to (p. 2236). 

Then Mr. Parker of Georgia offered an amend¬ 
ment to strike out the word 4 4 twenty ” and insert 
in lieu thereof 44 ten”, so that it would read 44 for a 
disability rated by the Veterans’ Administration 
in excess of 10 percent” (p. 2236). This was 
agreed to. Then Mr. Cochran’s amendment, as 
amended, was agreed to (p. 2236). 

When the bill was being considered in the Sen¬ 
ate, Senator Clark, of Missouri, proposed an 
amendment reading as follows (Cong. Rec., Vol. 
'76, Part 4, Page 3854) : 

Provided, That nothing in this provision 
shall be so construed as to prevent applica¬ 
tion of funds herein contained to the pay 
and allowances or travel expenses of any 
1 officer or enlisted man of the National Guard 
who may surrender said pension, disability 
allowance, disability compensation, or re¬ 
tired pay for the period of his service in the 
National Guard. 

Explaining his amendment, Senator Clark said 
<p. 3854): 

* * * the only purpose of this amend¬ 
ment is to guard against a construction 
which might be given to the provision which 
was adopted by the House and retained by 
the Senate Committee. It is simply de¬ 
signed to make it clear that that provision 
is not intended to apply to a National Guard 
officer or enlisted man, drawing disability 
pay or pension, who surrenders such dis- 
1 ability pay or pension during the period of 
his service in the National Guard. 
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Later on that same day Senator Black, of Ala¬ 
bama, proposed a further amendment reacting as 
follows (p. 3855) : j 

Provided further, That present Adjutant 
Generals who may be drawing such emolu¬ 
ments may be continued in a Federally rec¬ 
ognized status without pay under this Act. 

In the discussion on this further amendment, the 
following occurred (p. 3855) : 

Mr. Reed. There are now four Adjutant 
Generals in the United States who wdre par¬ 
tially disabled through wounds received in 
action with the enemy. They are apparently 
entirely capable of performing theii* duties 
as Adjutant Generals. In case of \^ar they 
would not be called upon for field service 
but would remain in their home states. For 
that reason their cases are different from 
those of the officers of the National} Guard 
generally, who would be called upon for 
field service. 

The Committee was asked to mak£ an ex¬ 
ception for these Adjutant Generals from 
this provision * * * and our ! inclina¬ 

tion was to do it; but we refrained from 
doing it because of the feeling that if we did 
it for the Adjutants General it Would be 
unfair to the officers on their staff^ and to 
the other members of their staffs, and that 
is the only reason they were not Excepted 
entirely. ! 

The amendment offered by the j Senator 
from Alabama changes the picture 1 quite a 
little because of its provision that those Ad¬ 
jutant Generals may be Federally recog¬ 
nized but will cease to draw any pay from 
the Federal Government under this Army 
Appropriation bill. For that reason, Mr. 
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President, I know that I speak the sense of 
the Committee when I say I shall not inter¬ 
pose any objection. 

Senator Black’s amendment was agreed to (p. 
3855). 

When the conference report on this bill was being 
considered by the House on March 1,1933, the fol¬ 
lowing occurred (Cong. Bee., Vol. 76, Part 5, Page 

5382): 

Mr. Hill of Alabama. What is the effect 
i of this Senate amendment so far as ad- 
1 jutants general are concerned? 

Mr. Collins. It is to deny them any pay 
whatever which they have been receiving 
from the Federal Government. 

Mr. Hill. They would then get their pay 
from the several States ? 

Mr. Collins. They would then get their 
■ pay from the several States. 

Mr. Hill. And would get none under this 
act? 

Mr. Collins. Would get none whatever 
from the Federal Government. 

The motion of Mr. Collins to agree to the amend¬ 
ment carrying the provision under consideration 
was adopted. 
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cus curiae. The decision of this Appeal will funda¬ 
mentally affect the National Guard establishment and 
the military policy of the State of New York, particu¬ 
larly in selecting for appointment individuals to be 
commissioned officers in its militia establishment. The 
State must consider the relationship of those officers 
to and with the War Department of the United States 
in order to do its part in the joint duty and responsi¬ 
bility renting in the State and the United States at all 
times to maintain a well-regulated militia. 


POINTS. 

I. 

The Question Involved in This Appeal Directly 
Affects Certain Provisions of Both the State and 
the Federal Constitutions. 

Article XI, Section 3, of the State Constitution pro¬ 
vides, in part, that ‘ 4 there shall be maintained at all 
times (sic :—by the State) a force of not less than ten 
thousand enlisted men fully uniformed, armed, 
equipped, disciplined and ready for active service .’ 9 

Sections 5 and 6 of the same Article then provide, 
among other matters and things, that commissioned 
officers, such as Appellant, shall be chosen or appointed 
“in such manner as the Legislature may deem most 
conducive to the improvement of the militia” and 
may not be removed unless by the Senate on recom¬ 
mendation of the Governor, stating the grounds on 
which such removal is recommended; or by sentence 
of a court-martial; or upon the findings of an examin- 
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ing board organized pursuant to law; or for absence 
without leave for a period of six months or moj*e. 

These Constitutional directions appeared in the first 
State Constitution of 1777 (see Articles XXIII and 
XXIV thereof), and have been carried into ea(ih of its 
revisions and amendments from that day to this. 

The Legislature has enacted, from time to time, 
divers statutes deemed bv it to be 4 ‘most conducive to 
the improvement of the militia,” and particularly, 
statutes designed to secure the services of Commis¬ 
sioned officers best qualified to train the ten thousand 
enlisted men provided for by the State Constitution 
and supervise the expenditure of the appropriations 
the Legislature must make at each session |for the 
maintenance of the militia and which now amount to 
approximately $3,895,964.94. (Art. IV (SecsJ 70-86), 
Mil. Law, S. N. Y.) j 

In the selection and appointment of officer^ for its 
National Guard the State has ever been mindful of its 
duty to select only those individuals who could measure 
up to the highest standards of moral character, mili¬ 
tary efficiency and physical fitness to the end £hat the 
State should faithfully discharge the obligations it 
assumed when it accepted the authority of training its 
militia from the powers granted the United States by 
Clause 16 of Section 8 of Article I of the Federal Con¬ 
stitution above referred to. 

Immediately following the passage of the ^National 
Defense Act in 1916, the Legislature amended Section 
71 of the Military Law of the State so as to provide 
that “no person shall be commissioned unless |he shall 
possess the qualifications now or hereafter prescribed 
by the laws of the United States and the additional re¬ 
quirements herein prescribed for the particular office 
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to which he is to be commissioned’’ (Sec. 7, Chap. 644, 
L. 1917); and further provided that ‘ * examinations for 
commissioned officers of the National Guard may be 
conducted by boards organized in accordance with the 
provisions of the National Defense Act or any amend¬ 
ment thereof which may hereafter be enacted by Con¬ 
gress.” (Sec. 9, Chap. 644, L. 1917; Sec. 73, M. L. S. 
N. Y.) 

The “qualifications” mentioned in the statute w T ere 
those required to properly and efficiently train the 
militia “according to the discipline prescribed by Con¬ 
gress” and no other. The State never intended that 
one of those “qualifications” should be that its militia 
officers must be paid from Federal funds for perform¬ 
ing a purely State function before becoming eligible to 
Federal recognition under the National Defense Act. 

Since there is no question of Appellant’s qualifica¬ 
tions to train the New York National Guard “accord¬ 
ing to the discipline prescribed by Congress” the 
Federal Government must accord Federal recognition 
to him and to the State commission he holds because 
the National Defense so directs. (Secs. 4, 4-2, 4-b, 112, 
113-a, Title 32, U. S. C.; Act June 15,1933). 

II. 

Federal Recognition Has Something Moke Than an 
Intangible or Sentimental Value. So Far As the 
State Is Concerned, Withdrawal of Federal Recog¬ 
nition From a Commissioned Officer in Its Organized 
Militia Disrupts the Proper Training of the 10,000 
Troops Required to Be “Maintained” by the State 

Constitution. 

Federal recognition of officers of the New York 
State National Guard has become practically a pre- 
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requisite to the appointment by the State of com¬ 
missioned officers in the State militia and to their 
continued service therein, howsoever perfect thie theo¬ 
retical right may be to the exclusive power of appoint¬ 
ment or removal {vide: Houston v. Moore, 5 tVVheat. 
p. 51; Hurley v. Gladman, 47 Fed. (2d) p. 433). j 
The Appellant is a brigadier general of tpe line 
charged with the primary duty of training—this is, 
instructing—in military science one-half the ipfantry 
regiments maintained by the State as part of its Na¬ 
tional Guard, and with the secondary duty of adminis¬ 
tering and expending about one-fifth of the! three 
million dollars and more spent by the State of New 
York in maintaining its National Guard establishment. 

He administers and supervises the fiscal affairs of 
nineteen different armories in the Third Brigacje Dis¬ 
trict of the State; he has supervisory authority and 
control over a vast amount of Federal military prop¬ 
erty and supplies loaned or furnished the State by the 
Federal Government and a consequent responsibility 
and accountability to both the State and Federal 
authorities. (See Secs. 167, 177,178, Sub-Div. E| Secs. 
192, 193, M. L. S. N. Y.) j 

In the last analysis he is the State officer whp must 
certify and who is responsible for the correctness and 
accuracy of the pay rolls pursuant to which Federal 
funds (when available) are disbursed for armory drill 
pay and for field training pay to the two regiments in 
his brigade composed of something over two thousand 
officers and men. 

Any interruption of any of the functions this Appel¬ 
lant is called upon to perform seriously affects the 
efficiency and welfare of the National Guard <}f the 
State of New York. 


I 
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Withdrawing Federal recognition from him and from 
the Commission he holds in the National Guard of this 
State for any reason other than that he is not qualified 
to train the militia of the State “ according to the dis¬ 
cipline prescribed by Congress” is a radical and un¬ 
warranted departure from the policy of national 
defense enunciated in the National Defense Act and 

such withdrawal seriously affects the efficient and 

* 

propei* administration and training of the Guard. 

The National Defense Act is the sole and only piece 
of Federal Legislation which can affect or ought to 
affect the relations between the armed forces of the 
several states and the Government of the United States 
in time of peace. If it is to be amended or changed such 
changes or amendments should be by direct action of 
the Congress of the United States to the statute it¬ 
self and not be administrative interpretation of or 
inferences drawn from other and purely temporary 
legislation. 

If additional “qualifications” for commissioned 
officers for State National Guard establishments are 
to be inferred from provisos in annual appropriation 
bills passed by Congress, then as a practical proposi¬ 
tion the reserved right of the states to appoint com¬ 
missioned officers in their own militia is circumscribed 
and emasculated to the point where the reserved right 
no longer exists, and the whole plan of national defense 
as laid down in the National Defense Act is thrown into 
confusion. 

The State of New York earnestly contends that the 
Respondents had no right to summarily withdraw 
Federal recognition from Appellant and the commission 
he holds as a brigadier general of the line in the 
National Guard of the State of New York, particularly 


since the State definitely and positively refused to re¬ 
quest such action by the War Department (Record on 
Appeal, p. 9, fol. 10; p. 22, Par. 21 of Answer), j 
The State further contends that Federal recognition 
may not be withdrawn from any commissioned! officer 
in the National Guard of the State save and except by 
the due process of law prescribed in the National 
Defense Act. 


HI. 


So Far as Appellant Is Concerned Federal Recog¬ 
nition Is Both a Property Right and a Ri^ht to 

Public Office. 


The Act of June 15, 1933 (amending the National 
Defense Act of 1916), created the National Guard of 
the United States which is a reserve component! of the 
regular army and consists of the Federally recognized 
units of the several State National Guard establish¬ 
ments and the officers thereof. 

Such National Guardsmen shall not be in the! active 
service of the United States except when ordered into 
that service 4 ‘in accordance with law.” In time of 
peace they shall be administered, trained, etc., iki their 
status as the National Guard of the several states (C. 
87, Sec. 5, Act of June 15, 1933; 32 U. S. C., Sec. 4a, 
1933 Supp.). | 

The office of a Federally recognized brigadier general 
of the line in the New York National Guard hag some 

i 

pecuniary value under the provisions of the appropria¬ 
tion bill now in effect. Even though he elects, tem¬ 
porarily let us say, to forego that pecuniary value, 
nevertheless the value is there. It is a material value, 
susceptible of computation in dollars and centsL 
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The writ has been issued to compel the Board of 
Labor Employment of the District to register a quali¬ 
fied applicant for a position on a labor list although 
such listing was no guarantee that remunerative em¬ 
ployment would follow. But the right of having his 
name on the list on a chance that he might obtain such 
employment was of sufficient value to warrant issuance 
of the writ on Plaintiff’s application. 

tl. S. ex rel. Rodriguez v. Bowyer, 25 App. D. C. 

121, 233 W. L. R. 104. 

It is respectfully submitted that both the State and 
the Appellant have such tangible, material interests in 
this litigation as to satisfy the rule that the writ will 
only issue where some concrete rather than an abstract 
right is involved. 

•And the State respectfully urges upon this honorable 
Court that the decision of the Court below be reversed 
and the writ of mandamus herein prayed for be directed 
to issue. 


John J. Bennett, Jr., 

Attorney General of the 
State of New York, 

The Capitol, 

Albany, N. Y. 

Patrick Henry Clune, 

Assistant Attorney General, 
of Counsel. 


Dated: Albany, N. Y., November 10, 1934. 




